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Remarks made by Chief Justice Ian RC Kawaley at the Special Sitting of the Supreme 

Court to Celebrate the Opening of the 2017 Legal Year (27 January 2017 at 3.00pm, 

Sessions House, Hamilton, Bermuda) 

Good afternoon one and all and welcome to this Special Sitting to commemorate the opening of 

the Legal Year to His Excellency the Governor (making his debut appearance), the Deputy 

Governor, the Acting Premier, the US Consul General, Members of Parliament, and other 

distinguished guests and members of the nuclear and extended Legal Family. Special thanks are 

extended once again to the Bermuda National Museum for bringing the Admiralty Oar or Mace 

which was made for Bermudaôs courts as far back as 1697.  

The Judiciaryôs Modern Mission 

 

Celebrating the 400
th
 anniversary of continuously operating courts in Bermuda last year assisted 

us to do more than to reflect on the depth and richness of our legal roots.  It has also afforded us 

an opportunity to redefine the Bermudian Judiciaryôs modern mission in somewhat anxious times 

when only the hardiest of public institutions will weather the potentially dangerous winds of 

change which lie ahead. 

 

Section 6 of the Bermuda Constitution guarantees a fair hearing before an independent and 

impartial tribunal. The most important constitutional function that judges perform is in 

constituting an independent and impartial tribunal in criminal and civil cases. The modern 

judicial mission may more functionally be defined by reference to the Judicial Oath. Judicial 

officers are required in adjudicating cases to do right to all manner of people and to uphold a 

constitutional legal order according to which all litigants are today entitled to be regarded as 

equal before the law.  

 

And so while ordinary citizens, particularly in economically challenging times, seem 

increasingly driven towards viewing the world through the narrow lens of ñpeople like themò, it 

is central to the task of the modern Bermudian judge not simply to identify and understand the 

perspective of every litigant. The judge must also consciously identify and neutralise his or her 

own subconscious prejudices. However an equally important safeguard against partisan justice is 

Foreword  

By The Hon. Chief 
Justice of Bermuda 
Ian Kawaley 
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to ensure that the composition of the Bench is as diverse as possible. Judicial appointment 

procedures must explicitly take diversity into account.  

 

Performing a modern mission requires modern tools. The constitutional framework regulating 

the Judiciary is almost 50 years old and needs updating. Magistrates should be accorded the same 

security of tenure as other judicial officers. Our standing Judicial and Legal Services Committee 

should be given a constitutional basis. There should be a separate Department of Judicial 

Administration with an interim step being an inter-departmental Judicial Service Management 

Committee chaired by the Registrar.  This is important to allow administrative policymaking and 

implementation to take place in an efficient manner. Ideally the Judiciary should be given a 

dedicated voice in Cabinet as the Attorney-Generalôs true constitutional function, serving as 

principal legal officer to the Government, is inherently inconsistent with being the voice of the 

Judiciary.  

 

That said, the support which the Attorney-General and PS Legal Affairs Ms Rosemary Tyrell 

have lent to the Judiciary is gratefully acknowledged.  The invaluable assistance of the Ministry 

of Public Works and the Ministry of Health in remediating the mould problems at 113 Front 

Street and the future support of the Ministry of Public Works (in particular the Estates 

Department) for improvements at 113 Front Street and Sessions House is deeply appreciated as 

well.        

 

2016 Annual Report 

Rather than droning on ad nauseam about the work of the Judiciary over the last year, I 

commend you to read the 2016 Annual Report. You will find there statistics and short 

commentaries on the various courts and their respective jurisdictions. Justice Simmons ably led 

the Criminal Trial List and has been gradually adapting to the great modernising reforms to 

criminal justice recently introduced by the Attorney-General. While Justice Greaves may have 

bowled less overs last year than he used to, his pace was undiminished.  Justice Hellman 

continued to bring to the Civil and Commercial Jurisdiction the same energy and verve he brings 

to the Bar Charity Walk in 2016. And while we said farewell to Justice Norma Wade-Miller 

OBE last year, we welcomed Justice Stoneham who has proudly flown the flag of the Family 

Jurisdiction.  And while we said farewell to veteran Registrar Charlene Scott and Assistant 

Registrar Peter Miller, we have welcomed new Registrar Shade Subair Williams and Temporary 

Relief Assistant Registrar Rachael Barritt. The rejuvenating effect of this sudden injection of 

young blood has already had beneficial effects for the administrative nerve centres of the 

Judiciary. And while the Magistratesô Bench lost Ms Stoneham, it gained Ms Maxanne 

Anderson, a safe pair of hands indeed. The Report should now be available online at 

www.gov.bm/supreme-court.      

http://www.gov.bm/supreme-court


 

9 

 

 

Equality before the law  

 

Ensuring equal access to the civil justice system is a major post-Global Financial Crisis 

challenge. It is well recognised that section 6(8) of the Constitution in guaranteeing the right to a 

fair hearing in civil cases also implicitly guarantees the right of access to the Court. The right to 

a fair hearing would be purely academic if the civil litigant were prevented from being able to 

effectively argue his or her case because of obstructive procedural impediments or the 

unavailability of legal representation in an important and complex case. The ideal of equality 

before the law is hardly a new concept. The first United States Chief Justice John Jay, directing a 

jury in a civil case involving litigants of modest means stated in 1794: ñJustice is 

indiscriminately due to all, without regard to numbers, wealth, or rank.ò Even older is the 

concept that equality derives from natural law. A West African proverb, not forgotten in the 

Caribbean, proclaims: ñWhen the rain falls, it does not fall on one manôs houseò. More recently, 

however, Lord Thomas, Lord Chief Justice of England & Wales said in September 2015: 

ñAccess to justice matters. It matters because courts and tribunals are the means by which 

individuals are able assert their rights against others, against the government, for each has 

equality before the law. An accessible and timely system of dispensing justice is required; 

otherwise the rights become meaningless.ò 

 

The Judiciary is committed to upholding the modern constitutional principle of equality before 

the law for all and consigning the pre-1968 notion that citizenship rights only fully belong to the 

propertied few to the annals of history.  

 

************************************************************************  

The Judiciaryôs work crucially depends on collaborating with other agencies whose assistance I 

acknowledge, notably Bermuda Bar Council, the Bermuda Police Service, Court Services, 

Corrections, the DPPôs Office and Ministry of Legal Affairs. I would like to thank the judicial 

officers, Registrar, Acting Assistant Registrar, Managers and Staff for all their diligent efforts in 

2016 and, in particular, for accommodating the upheaval and stress created by the forced 

evacuation of the Front Street premises in October.   

 

And finally I would like to thank everyone who has attended and conclude by formally declaring 

the 2017 Legal Year to be formally open!  
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Overview 

With the passage of 2016 we have seen the end of an era with the retirement of the former 

Registrar, Charlene Scott, and the former Assistant Registrar, Peter Miller, after in excess of 25 

years combined valued service.  

Other Registry staff 2016 departures included Sharika Iris-Richardson, Ryan Gaglio, Lynelle 

Simons, Camille Haley and Joyce Waddell. They will be missed.   

In June 2016 I accepted the honour and responsibility of being appointed the new Registrar 

simultaneously with the welcomed assignment of a new Assistant Registrar, Rachael Barritt, on a 

temporary relief basis.  

 

Challenges 

Staff Shortages  

The Assistant Registrar and I have both faced incredible challenges in joining the Registry 

during the peak of an exodus aggravated by miles of red tape restrictions associated with the 

Government hiring freeze. 

Repeated pleas for an expedited process of approval for the filling of the numerous vacant posts 

did not meet success in 2016. 

The Probate section of the Registry continues to suffer the most as a result of the staff shortages. 

Under the supervision and guidance of the Assistant Registrar, Dee Nelson Stovell has been 

over-stretched by having to assume the duties of the vacant Accounts Officer post while 

processing the probate applications.  

Additionally, the administrative support for the Court of Appeal has been severely strained by 

the simultaneous vacancy of the two positions assigned to support the Court of Appeal. Pending 

Cabinetôs hopefully timely approval of our request to re-fill these positions, the Registry has 

been forced to borrow and over-stretch other Registry members in order to continue to provide 

some semblance of these ongoing services.  

Report from the  Registrar 

and Taxing Master   
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Once hiring approval is obtained, the need to train new employees in these demanding positions 

will have to be factored into account when estimating the requisite time period for repair. 

(See Annex I of the Supreme Court Organizational chart which illustrates the unfairly arduous 

impact of the Registryôs empty seats). 

 

A note of gratitude is extended to the Attorney General, Hon. Trevor Moniz and the Permanent 

Secretary, Rosemary Tyrrell, for their ongoing efforts to champion Cabinetôs support for the 

filling of these vacant posts in addition to their support for the creation of a new Probate Officer 

post and two Court Listing Officer posts. 

 

I thank the President of the Court of Appeal, the Chief Justice and the Puisne Judges for their 

patience and understanding throughout such a challenging period of staff shortages. 

 

Of course, a colossal thank-you is due to the Assistant Registrar and the Registry staff for their 

strength and perseverance in pulling together as a team when the pressures and demands of the 

Registry were most intense despite the gross reduction in employee numbers.        

 

Achievements 

New Registry Premises  

Having collected the baton from my predecessors, relentless efforts were applied to identifying 

and highlighting the true extent of the environmental and health risks associated with the former 

Registry location at 113 Front Street. This led to the public discovery of toxic moulds embedded 

in areas which included the Registryôs file room and exhibits vault room. On 25 October 2016 

the Registry staff under my endorsement and support collectively decided to vacate the said 

premises. 

With the remarkable and beyond-the-call-of-duty assistance of Rachael Barritt, Dee Nelson-

Stovell, Frank Vasquez, Brian Mello, Rose Wickham, Chrissie Seymour and Erica Simmons, 

files were effectively transferred and re-organized from 113 Front Street to the new Dame Lois 

Browne-Evans Building location and to the Commercial Court in the Government 

Administration Building.  
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A special thank you is also extended to Permanent Secretary Rosemary Tyrrell who was 

instrumental in guiding the Judicial Department through the relocation steps needed for the 

occupation of the Dame Lois Browne-Evans building. Further, I acknowledge all of the efforts of 

the Magistratesô Court team whose arms were graciously opened in sharing the space they 

previously enjoyed exclusively. 

Another highlight of gratitude is owed to the Ministry of Public Works for the steady assistance 

received from Bongani Ndlovuôs (and team) of the Department of Works and Engineering and 

Chris Farrowôs team of the Department of Public Lands and Buildings in addition to Health and 

Safety Inspector, Yuri Lightbourne, of the Department of Health. 

The Registry has now effectively been reorganized into separate specialized branches which 

allow for better administrative support and efficiency to each of the Courts. This is particularly 

the case for Civil and Commercial matters which have been centralized to the Commercial Court 

building. 

 

Modernisation of Registry Procedures 

With modernisation at the forefront of my objectives, reform to Registry procedures in 2016 

included: 

1. Transition from handwritten and Excel format Court Calendars to individual Microsoft 

Outlook Court Calendars  for each of the Supreme Courts; 

 

2. Implementation of a generic email address for the Supreme Court 

(supremecourt@gov.bm)  enabling the Registrar, Assistant Registrar and selected 

members of the Registry to have access and supervision over all Court email 

correspondence; 

 

3. The introduction of standard hearing request forms (Form 27A/2016) for the increased 

efficiency and speed of listing hearings in the Civil and Commercial Courts; 

 

4. The increase of the hourly guideline rates for taxation hearings to reflect a more current 

reality and the standardization of the process for contentious taxations (Practice Direction 

No. 15 of 2016) and 

 

5. The introduction of extensive Case Management Forms for Criminal Cases under the 

Registrarôs Guidance Notes for the standardization of pre-trial case-management reform. 

 

 

 

mailto:supremecourt@gov.bm
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2017 Goals 

 

Increased use of the Registrarôs Judicial Powers  

 

It is envisaged that the restructure of Registry operations together with a full complement of staff 

will allow the Registry to operate efficiently and more independently of the Registrar or the 

Assistant Registrarôs day to day administrative involvement. While these roles have historically 

focused on more clerical functions, the new age of the Registry will allow the Registrar to more 

fully perform the wider scope of the Registrarôs judicial powers which are akin to a Judge sitting 

in chambers in the civil jurisdiction of the Court. With the support of the Chief Justice, a 

collaborative effort between the Registrar, Assistant Registrar and Justice Nicole Stoneham will 

also be engaged with a view to increasing the judicial remit of the Registrar for Family and 

Divorce Court matters. 

 

Judicial Appointment of an Assistant Registrar  

 

Efforts are currently underway for Cabinetôs approval of an amendment to the Supreme Court 

Act 1905 granting the post of Assistant Registrar judicial powers to hear and decide the same 

scope of cases as the Registrar. The Attorney Generalôs support in principle is acknowledged 

with thanks. 

 

Faster Access to Court Records 

A draft Practice Direction was circulated as a Consultation Paper in October 2016 for a more 

extensive review of how the publicôs access to Court records may be better administered. 

It is intended that a confirmed Practice Direction with new Search Praecipe Forms will be issued 

in the coming months with the goal of responding to access requests within a much shorter 

timeframe than that of the past. 

 

Bridging the gap between the administration of the Magistratesô Court and the Supreme Court: 

It is my intention to facilitate secondment opportunities between Supreme Court and 

Magistratesô Court staff to enrich the professional experience of all employees in the Judicial 

Department. Historically, the separation of the two levels of Court administration have been so 

distinct that the Magistratesô Court has been somewhat abandoned in the Registrarôs traditional 

focus on the Supreme Court and the Court of Appeal. It is my goal to unify the varying levels of 

Court administration to the extent that Judges, Magistrates and the general public may eventually 

be assisted by administrators who are familiar and experienced with the operations of the Judicial 

system as a whole. 
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Electronic Cause Book 

The impracticalities of the continued reliance on the aging Cause Books and Judgment Books are 

fully recognized. It is hoped that real progress will be achieved in 2017 towards building an 

electronic data-base of Cause Book and Judgment Book entries for access online in exchange for 

an annual subscription fee.  

 

Electronic Court Files 

 

The Judicial Department has obtained approval in principle for the funding of a software 

program to electronically host documents as part of an effective case management system. The 

mould contamination of Court files in 2016 and restricted Registry access to such files 

highlighted the Registryôs need to keep electronic Court files. It is our goal to purchase a case 

management software system which will allow Registry staff and judges to view and update 

Court files electronically. 

 

Improved Judicial Website 

 

The funding support for an independent website has also been approved in principle. The 

Registrarôs continued collaboration with E-Government and the Department of Communications 

& Information will be key to building a judicial webpage which has an appearance of better 

autonomy from the general Government portal (a micro-site). Plans are underway for the 

purchase of a new website which will have the capacity to host the new electronic services of the 

future (eg. E-filing; electronic online access to audio recordings of Court hearings and electronic 

online access to Cause Books and Judgment Books)  

 

New Location for the Court of Appeal 

It is intended that the Court of Appeal will no longer sit in Sessions House for the hearing of 

appeals. Measures and remedial steps have been put in place for the Court of Appeal to relocate 

to 113 Front Street as their new and long-term location commencing in March 2017. 

Acknowledgment of Thanks 

 

Much gratitude is owed and given to practising member of the Bermuda Bar Association and to 

the general public who have been made subject to service abbreviations and delays attributable to 

the 2016 staff shortages and Registry relocations.  

 

It is intended that 2017 will bear the fruits of the seeds planted in 2016. 

 

SHADE SUBAIR WILLIAMS , REGISTRAR 
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Remarks made by the Worship Senior Magistrate Juan Wolffe at the Special Sitting of the 

Supreme Court to Celebrate the Opening of the judicial new year 2017  (27 January 2017 

at 3.00pm, Sessions House , Hamilton, Bermuda) 

The Rt. Hon Sir Peter Gross, Lord Justice of Appeal and Senior Presiding Judge for England, in 

a paper delivered at the Commonwealth Magistratesô Judgesô Association Annual Conference in 

September 2016 stated that: 

 

ñIt is axiomatic that the two primary functions of the State are Defence of the Realm 

and the provisions of law and justice.  If the State succumbs to its external enemies, all 

is lost.  If it does not uphold law and justice, no other rights can be enforced or 

entitlements enjoyed.  Against this background, it is impossible to overestimate the 

importance of the rule of law and an independent judiciary to our society.  Consider 

for a moment living or doing business in a society where the rule of law does not 

function.........the Judiciary is the guarantor of the Rule of Law and, as such, its role is 

crucial.  As the third branch of the State, it serves to define the society we are. 

 

To uphold law and justice, a State must secure necessary institutional structures and 

resources.  It is one thing to make a commitment to separation of powers and the rule 

of law within written constitutions.........it is another to render that commitment real.  

Without the provision of an independent judiciary, properly appointed, well-versed in 

the law, and with security of tenure and salary, there can be no real commitment to 

either.ò 

 

In my addresses during the 2015 and 2016 Judicial New Year Special Sittings I stressed that the 

independence and impartiality of Magistrates are sacrosanct and non-negotiable, and that the 

Magistratesô Court needs adequate resources, both human and capital, so that it may fulfill its 

mandate of ensuring the proper administration of justice.  Regrettably, my pleas have fallen on 

deaf ears.  It wreaks with irony that as Magistrates and as Magistratesô Court staff that on daily 

basis in Court we are the guardians of justice but when we return to our Chambers and cubicles 

that considerable injustice is imposed upon us.   

 

In 2015 I stated that the status of Magistrates and of Magistratesô Court staff is that of ñpoor 

relationsò.  I am embarrassed to say that two years on our status has deteriorated to one of 

Senior  Magist rate 

Commentary  

By the Worship Senior Magistrate Juan Wolffe, JP 



 

17 

 

ñdisregarded relationsò.  Collectively, Magistrates and Magistratesô Court staff still receive the 

lowest remuneration of all other legal positions within the government legal structure, and, still 

the Magistratesô Court occupy the lower rungs of the priority ladder when funding is budgeted 

for and when resources allocated.  Yet, the Magistratesô Court, as it has been for many years, is 

still the ñEngine Room of the Legal and Judicial Systemò and by far we adjudicate upon the 

highest number of matters on any given day, month, or year. 

 

We thoroughly understand that in the present economic climate that austerity measures must be 

considered, but as I have previously stated, one cannot and should not put a price on the proper 

administration of justice nor should it be reduced to a line item on a financial statement.  In her 

paper entitled ñAusterity Justiceò barrister Nicola Margaret Padfield wrote: 

 

ñThe negative impact of insufficient funding of the judiciary cannot be 

overemphasized.....Issues range from recruitment of appropriate staff, both to the 

bench, and other supporting staff, infrastructural developments, procurement of 

modern equipment, stationary, standard library and transportation, come to mind.  

Continuous judicial education cannot be carried out effectively either.....It is not 

possible to exhaust the impact of austere funding on the judiciary. It is enough to say 

that only adequate funding and early releases of appropriate budgets to the judiciary 

can enhance timely, efficient and effective justice delivery.  This cannot be 

compromised.  The independence of the judiciary becomes meaningless without 

financial autonomy.  Sufficient funding of the judiciary is imperative to having a good 

judiciary.ò 

 

Despite, and probably in spite of, these threats to the independence of the judiciary the 

Magistratesô and Magistratesô Court staff have and will continue to carry out their duties with 

aplomb and with the utmost professionalism.  Our commitment to the proper administration of 

justice was unshakeable in 2016 and it will continue to be throughout 2017.  Specifically: 

 

- In October 2016 we continued with our push towards a more therapeutic approach to 

dealing with offenders.  With the official opening of our Mental Health Court those 

who commit offences as a manifestation of a mental health challenge can now lower 

their risk of re-offending through a structured programme which meaningfully 

addresses the root cause of their behavior rather than languishing in a jail cell without 

any treatment.  The Mental Health Court team, under the magisterial guidance of The 

Worshipful Maxanne Anderson, have shown compassion and provided hope to a 

population of offenders who usually are marginalized by society.   

 

- Drug Treatment Court is still the gem of the criminal justice system.  75% of clients 

who complete the Drug Treatment Court programme do not use illicit substances and 

do not commit any further offences.  The operation and success of our Drug 
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Treatment Court has caught the attention of Northern Ireland which has sought our 

advice, and that of the Department of Court Services, in setting up their Substance 

Misuse Court. 

 

- In 2017 we, along with the Department of Court Services, will be looking to launch 

our pilot Driving Under the Influence Court or ñDUI Courtò which will address the 

prevalence of alcohol related driving offences by offering offenders a structured 

programme to effectively deal with their alcohol based issues, thereby reducing the 

likelihood of them re-offending. 

 

- In 2016 Magistrates and Magistratesô Court staff met with various government 

departments which regularly interact with the Magistratesô Court (such as the 

Department of Court Services, the Department of Child and Family Services, and the 

Mid-Atlantic Wellness Institute) so as to make our respective processes and 

procedures more efficient.  We are of the mutual opinion that such meetings not only 

foster a symbiotic relationship between our departments but ultimately benefits those 

members of the public who seek redress, relief, and justice from the Magistratesô 

Court. 

 

- The Family Courts did not see an overall increase in the number of new matters filed 

in 2016, however, most telling were increases in the number of matters involving care 

and supervision orders for our children (a 23% increase) and domestic violence (a 

13% increase).  These trends may indicate a deterioration in the family unit and the 

debilitating effects which such deterioration has on the welfare of the children.  

Therefore, the efforts of The Worshipful Tyrone Chin (Chairman of the Family 

Court) and Family Court Magistrate The Worshipful Maxanne Anderson have been 

stretched even more.  More so than in previous years they have had to be teachers, 

social workers, psychologist, surrogate father and mother, and disciplinarians so as to 

resolve the deep seeded and complex socio-economic issues that they decide upon on 

a daily basis in the Family Court. 

 

- Our elder statesman The Worshipful Archibald Warner is still steadfastly at work 

striking the balance between administering justice for victims of crime and 

rehabilitating offenders.  While the number of criminal offences remained virtually 

unchanged from 2015 the severity of the type of cases heard have increased.  The top 

3 criminal cases are violent, theft, and drug related, and therefore Magistrate Warner 

has been called upon on countless occasions to be firm and compassionate. 

 

- As a result of structured but no-nonsense payment plans imposed by The Worshipful 

Khamisi Tokunbo in Plea Court and Traffic Court the Magistratesô Court collected 
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over $2 million in fines in 2016.  It is our position that by allowing individuals to pay 

fines in reasonable installments reduces the incidences of default (and therefore 

incarceration) without diminishing the deterrent effect of imposing the fine. 

 

- Due to rampant staff shortages in the Civil Department of the Magistratesô Court we 

faced difficulties in processing new civil matters.  However, through the yeoman 

efforts of Civil Department staff and the Bailiffsô Office the backlog has been 

substantially reduced. 

 

- With the immense efforts of Coronerôs Officer Sgt. Travis Powell and Administrative 

Assistant Patricia McCarter coronerôs matters are currently up-to-date.  However, we 

will not rest on our laurels as it is our desire in 2017, through discussions with the 

Registrar General, to reduce the time it takes to obtain death certificates.  It is hoped 

that through these efforts that family members of the deceased can be given some 

semblance of comfort and closure. 

 

- As part of its public educational component the Magistratesô Court offered ten (10) 

shadowing opportunities to primary and secondary students, as well as law students, 

pupils, and newly called barristers.  This an initiative that will continue into 2017 

along with educational pamphlets being made available to members of the public 

advising them as to the procedures of Magistratesô Court, their legal rights, and what 

to expect and how to conduct themselves when appearing before the Magistratesô 

Court.  

 

I raise the above for a couple of reasons.  Firstly, the Magistratesô Court is rarely afforded the 

opportunity to highlight its monumental work or to set out its relevance to the social, economic, 

and cultural dynamics of our society.  Indeed, the Magistratesô Court is compelled to remain 

defenseless when unsubstantiated and simply untrue accusations are hurled in its direction or 

when efforts are being made to diminish or disregard its relevance.  Again, the irony is palpable. 

It is the Magistratesô Court that has conduct over the vast majority of legal matters in Bermuda; 

it is the Magistratesô Court which collects child support payments so that the welfare of our 

children can be kept at paramount importance; it is the Magistratesô Court that guides wayward 

parents in a positive direction which allows them to raise their children in a manner in which 

they can be proud; it is the Magistratesô Court that gives criminal offenders a second or third 

chance at becoming law-abiding citizens; and, it is the Magistratesô Court that affords those who 

are crippled by civil debt to eradicate their indebtedness in a dignified manner. 

 

This leads me to my second reason and it brings me full circle.  It is hoped that by highlighting 

the breadth of the work of the Magistratesô Court, and by detailing the important and crucial role 

that the Magistratesô Court plays in the social, economic, and cultural fabric of Bermuda that the 
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dire need for an independent judiciary would be made eminently clear.  As the Rt. Hon. The 

Lord Thomas of Cwmgiedd, Lord Chief Justice of England and Wales said in his speech at the 

CMJA Conference in September 2015: 

 

ñThe centrality of justice to our societies and the independence of the judiciary cannot 

be taken for granted: To all of us the centrality of justice to a State is obvious.  The 

provision of justice is, we all know, a core duty of the State.  But that is a view we 

should not take for granted........In each of our nations, to a greater or lesser extent, we 

have to protect it or to fight for it.ò 

 

We in the Magistratesô Court loudly echo those words. 

 

I would conclude by giving kudos to those who really deserve them.  I am speaking of the 

Magistratesô Court staff.  Though they are underpaid, under-resourced, understaffed and often 

times underappreciated they are truly the back-bone and glue of the Magistratesô Court.  They 

are on the front lines of justice and they buffer the Magistratesô from the understandably 

frustrated and sometimes ungrateful persons who come into the Dame Lois Browne-Evans 

Building.  They will often quell the anxiety of mothers and douse the heat of offenders well 

before they appear before the Magistrates, thereby making our jobs less difficult.  For that, we 

are eternally grateful to them. 

 

Thank You. 

 

The Worshipful Juan P. Wolffe 

Senior Magistrate   
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Overview 

The courts possess the basic technology to allow video evidence to be taken via Skype. The 

problem is the lack of legislative powers to enable the Court to direct that evidence be given 

remotely in circumstances where the parties will not agree. Current criminal legislation limits 

remote participation of an accused to preliminary hearings where no evidence is being given. 

There are obviously constitutional fair trial considerations to be taken into account in terms of 

how far a broader legislative scheme ought to go in the criminal trial context. 

Criminal cases 

It may be desirable for remote participation via video-link in criminal proceedings in variety of 

circumstances but without legislative support for such remote participation it may be open to 

accused persons (in particular) to complain that their fair trial rights have been breached. 

Obvious examples include: 

¶ where bringing an accused person to court may create a security risk and involve 

disproportionate public expense in terms of security costs; 

 

¶ where a witness, such as a child in a sex abuse case, may be intimidated by having to 

appear physically in court; 

 

¶ where bringing an overseas expert witness to Bermuda to testify may not be essential for 

a fair trial and will cause undue public expense. 

Civil cases 

It is usually feasible to conduct a fair civil hearing or trial with parties and/or witnesses giving 

evidence via video-link. This has happened on a consensual basis several times but the Court can 

only direct that this may occur where both parties agree. The legislative power to direct remote 

participation in the interests of justice is clearly required.  

 

 

VIDEO EVIDENCE IN CIVIL AND      

CRIMINAL PROCEEDINGS -THE NEED 

FOR LEGISLATIVE SUPPORT  

 By The Hon. Chief 
Justice of Bermuda 
Ian Kawaley 
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Possible legislation     

The following draft legislation was forwarded to the Attorney-General in January 2013 as a 

possible guide for Parliamentary Counsel (whose job it is to prepare draft legislation). It is 

substantially based on legislation introduced in New Zealand in 2010 (since amended in minor 

respects in 2016).  

άA BILL ENTITLED THE COURTS (REMOTE PARTICIPATION) ACT 2013 
 

ARRANGMENT OF SECTIONS 
 

1. Title. 
2. Commencement. 
3. Interpretation. 
4. Act binds Crown. 
5. General criteria for allowing use of audio visual links. 
6. Additional criteria for allowing use of audio visual links. 
7. Use of audio visual links in civil proceedings. 
8. Use of audio visual links in criminal procedural matters. 
9. Use of audio visual links in criminal substantive matters. 
10. Judicial officer may vary or revoke determination. 
11. Judicial officer may make direction. 
12. Direction to jury. 
13. Determining place of hearing. 
14. Attendance at hearing. 
15. Documents and other exhibits when person appears at a proceeding by use of AVL 
16. Relationship with other enactments. 
17. Rules. 
18. Repeals 

 

WHEREAS it is expedient to make provision for the remote participation of parties involved in 

legal proceedings in the courts of Bermuda: 

          .Ŝ ƛǘ ŜƴŀŎǘŜŘ ōȅ ¢ƘŜ vǳŜŜƴΩǎ aƻǎǘ 9ȄŎŜƭƭŜƴǘ aŀƧŜǎǘȅΣ ōȅ ŀƴŘ ǿƛǘƘ ǘƘŜ advice and consent of the 
Senate and the House of Assembly of Bermuda, and by the authority of the same, as follows: 
 
Title 
 

1. This Act may be cited as the Courts (Remote Participation) Act 2013. 
 
Commencement 
 

2. This Act shall come into operation on a date to be appointed by the Minister by notice published 
in the Gazette 

 



 

23 

 

Part 1 
 
Preliminary provisions 
 
Interpretation 
 

3.  In this Act, unless the context otherwise requires,τ 
 

audio-visual link, or AVLΣ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ŀ ǇŀǊǘƛŎƛǇŀƴǘΩǎ ŀǇǇŜŀǊŀƴŎŜ ŀǘ ŀƴȅ ǇǊƻŎŜŜŘƛƴƎΣ means 
facilities that enable both audio and visual communication between participants, when some or all 
of them are not physically present at the place of hearing for all or part of the proceeding 

 
Bermudian court meansτ 
the Supreme Court, the Court of ApǇŜŀƭΣ ƻǊ ǘƘŜ aŀƎƛǎǘǊŀǘŜǎΩ /ƻǳǊǘ 

 
civil proceedings means any proceedings in a court, other than criminal proceedings 

 
court means any Bermudian court 

 
criminal procedural matter means any matter, in a criminal proceeding, in respect of which no 
evidence is to be called 

 
criminal substantive matter means any matter, in a criminal proceeding, in respect of which 
evidence is to be called 

 
Judge means a Judge of any court 

 
judicial officer means a Judge, a Magistrate,  or a legally qualified Registrar or Assistant Registrar 

 
Minister means the Minister for the time being responsible for Justice 

 
participant, in relation to a proceeding, means a person who is, in that proceeding, any of the 
following: 
 

(a) a party; 
(b) the defendant; 
(c) counsel; 
(d) a witness; 
(e) a member of the jury; 
(f) a judicial officer who is presiding over the proceeding; 
(g) any other person directly involved in the proceeding whom the judicial officer considers 

appropriate 
 
      proceeding means any proceeding in a Bermudian court 
 
     Registrar includes a legally qualified Assistant Registrar 
    witness means a person who gives evidence and is able to be cross-examined in a proceeding. 
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Act binds the Crown 
 

4.  This Act binds the Crown. 
 
Part 2 
 
Use of audio-visual links in proceedings 
 
General criteria for allowing use of audio-visual links 
 

5. A judicial officer must consider the following criteria when he or she is making a determination 
under this Act whether or not to allow the use of AVL for the appearance of any participant in a 
proceeding: 

 
(a) the nature of the proceeding; 

 
(b) the availability and quality of the technology that is to 
be used; 
 
(c) the potential impact of the use of the technology on the effective maintenance of the rights 

of other parties to the proceeding, includingτ 
 

(i) the ability to assess the credibility of witnesses and the reliability of evidence 
presented to the court, and 

 
(ii) the level of contact with other participants; 

 
(d) any other relevant matters. 

 
Additional criteria for allowing use of audio-visual links in criminal proceedings 
 

6. A judicial officer must also consider, when he or she is required to determine under this Act 
whether or not to allow the use of AVL for the appearance of any participant in a criminal 
proceeding, the potential impact of the use of the technology on the effective maintenance of 
the right of the defendant to a fair trial, and on his or her rights associated with the hearing, 
and, in particular,τ 

 
(a) the ability of the defendantτ 

 
(i) to comprehend the proceedings; and 

 
(ii) to participate effectively in the conduct of his or her defence; and 
 
(iii) to consult and instruct counsel privately; and 

 
(iv) to access relevant evidence; and 
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(v) to examine the witnesses for the prosecution; and 
 

(b) the level of contact the defendant has with other participants; and 
 

(c) any adverse impression that may arise through the defendant or any other participant 
appearing by means of AVL, and whether that adverse impression may be mitigated. 

 
 Use of audio-visual links in civil proceedings 
 

7. (1) AVL may be used in a civil proceeding for the appearance of a participant in the proceeding if 
a judicial officer determines to allow its use for the appearance of that participant. 

 
      (2) A judicial officer may make a determination under subsection (1)τ 

 
(a) on his or her own motion; or 

 
(b) on the application of any participant in the proceeding. 

 
            (3) A determination under subsection (1) mustτ 
 

(a) be made in accordance with the criteria in section 5; and 
 

(b) take into account whether or not the parties consent to the use of AVL for the appearance of 
the participant. 

 
Use of audio-visual links in criminal procedural matters 
 

8. (1) Judicial officers must determine whether to require any one or more of the participants in a 
criminal procedural matter to use AVL for his or her appearance, if AVL is available for that 
appearance. 

 
     (2) A judicial officer may determine not to allow the use of AVL for the appearance of a participant   
in a criminal procedural matter, despite a previous requirement under subsection (1) made by a 
judicial officer. 

 
    (3) A determination under subsection (1) or (2) may be made on the objection of any party to the 
proceeding or on the motion of the judicial officer. 
    (4) Any determination made under this section must be made in accordance with the criteria in 
sections 5 and 6. 

 
Use of audio-visual links in criminal substantive matters 
 

9. (1) AVL must not be used in any criminal substantive matter for the appearance of a participant 
unless a judicial officer determines to allow its use for the appearance of that participant in the 
proceedingτ 

 
(a) in accordance with the criteria in sections 5 and 6; and 
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(b) taking into account whether the parties to the proceeding consent to the use. 
 

(2) Despite subsection (1), AVL must not be used for the appearance of the defendant in a trial that 
determines his or her guilt or innocence unless the defendant consents to that use. 

 
Judicial officer may vary or revoke determination 
 

10. A judicial officer may at any time vary or revoke a determination to allow the use of AVL for the 
appearance of a participant if the judicial officer considers that any reason for the 
determination, with respect to the criteria in section 5, or sections 5 and 6 (as the case may be), 
no longer applies. 
 

Judicial officer may make direction 
 

11. A judicial officer who makes a determination under this Act in relation to the use of AVL for the 
appearance of a participant in a proceeding may make a direction in accordance with that 
determination. 

 
Direction to jury 
 

12. In a proceeding tried with a jury, the Judge may direct the jury that it must not draw any adverse 
inference against any party to the proceeding because of the use of AVL in the proceeding. 

 
Determining place of hearing 
 

13. The place of hearing of any proceeding in which 1 or more of the participants appears by the use 
of AVL is the same as if none of the participants in that proceeding were to appear by the use of 
AVL. 

 
Attendance at hearing 
 

14.  (1) A participant who appears at a proceeding, or part of a proceeding, by the use of AVL under 
this Act is regarded as being present in the place of hearing at the proceeding, or that part of the 
proceeding, for the duration of that use. 

 
(2) Subsection (1) applies whether or not the participant is in Bermuda. 

 
Documents and other exhibits when person appears at a proceeding by use of AVL 
 

15. A document may be put to or by a person appearing at a proceeding by the use of AVL, or 
another exhibit may be shown to or by that person,τ 

 
(a) by transmitting the document or other exhibit electronically; or 

 
(b) by use of AVL; or 

 
(c) by any other manner that the judicial officer thinks fit. 
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Relationship with other enactments 
 

16. (1) The appearance by a participant at a proceeding by the use of AVL to the extent that is 
authorised by this Act fulfils the corresponding legal requirements in relation to his or her 
appearance in person at the proceeding under every enactment and rule of court, unless that 
other enactment or rule of court expressly provides otherwise. 

 
(2) If an enactment or rule of court provides for the appearance by a participant at a proceeding 
by the use of AVL or video link in a court proceeding, then this Act must be read subject to that 
enactment or rule of court. 

 
!±[ ŘƻŜǎ ƴƻǘ ŀŦŦŜŎǘ ŜȄŜǊŎƛǎŜ ƻŦ ƧǳŘƛŎƛŀƭ ƻŦŦƛŎŜǊΩǎ ǇƻǿŜǊǎ 
 

17. To avoid doubt, a judicial officer presiding in a proceeding in which AVL is used has all the 
powers that he or she would have if the participant appeared in person. 

 
Rules 
 

18.  The Chief Justice may, make rules of Courtτ 
 

(a) prescribing the procedure to be followed, the type of equipment to be used, and the 
arrangements to be made where a person is to appear by the use of AVL; 
 

(b) prescribing any method or technology of AVL as one which is suitable for use as AVL 
under this Act; 

 

(c) prescribing forms for the purposes of this Act; 
 

(d) providing for any other matters contemplated by this Act, necessary for its 
administration, or necessary for giving it full effect. 

 
Repeals 

18. Section 13A of the Indictable Offences Act 1929 is repealed.έ   

 

 

The Judiciary, four years later somewhat impatiently, awaits some response from the Ministry of 

Legal Affairs to this seemingly uncontroversial proposal for legislative reform. It is simply 

designed to modernise court proceedings and to thereby make criminal and civil procedures 

fairer and more efficient in the public interest.  
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Overview of t he Judiciary  

 

× The Judiciary is established by the Constitution as a separate and independent branch of 

government. Its task is to adjudicate charges of criminal conduct, resolve disputes, 

uphold the rights and freedoms of the individual and preserve the rule of law.   

 

× The Mandate of the Judiciary is to carry out its task fairly, justly and expeditiously, and 

to abide by the requirement of the judicial oath ñto do right by all manner of people, 

without fear or favour, affection or ill-willò.   

 

× The Judicial System of Bermuda consists of the Magistratesô Court, the Supreme Court, 

the Court of Appeal and the Judicial Committee of the Privy Council is the final appellate 

court in London.  

 

× The Supreme Court Registry is responsible for the administration of the Court of 

Appeal and the Supreme Court.  It is established by the Supreme Court Act 1905 and the 

Rules of Supreme Court 1985.   

 

× The Mandate of the Administration Section of the Judiciary is to provide the services 

and support necessary to enable to Judiciary to achieve its mandate and to embody and 

reflect the spirit of the judicial oath when interacting with members of the public who 

come into contact with the Courts.  
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The Court of Appeal & Supreme Court   
 

 

 

 

 

 
 

× The budget for the Judicial Department for the fiscal year 2016/2017 is 

approximately $8,160,907 as compared to $8,197,661 for the fiscal year 2015/2016.  

 

× There were 31 appeals filed in the Court of Appeal in 2016, which was 13 less than 

2015, with  10 criminal appeals and 21 civil appeals being disposed of. 

 

× There were 47 criminal indictments filed with 18 carried over to 2017 compared to 

42 filed with 13 carried over in 2016.  

 

× The total number of civil filings (including calls to the Bar and notary public 

applications) dropped 3.5% from 2015. Commercial cases filed increased by 17.5% 

while judicial review filings increased by 41.6%.    

 

× The number of published reasoned judgments increased from 72 in 2015 to 85 in 

2016 (18% overall), with a rise in civil appeal judgments (up 45%) and Commercial 

Court judgments (up 58%).    

 

× The total number of divorce petitions filed remained approximately the same from 

2016 to 2015.  

 

× There was a total of 175 grant applications filed; an increase of 9.5% compared to 

2015. There were 19 fewer caveats filed, a decrease of 50%.   

 

Snapshot of the 2016 Legal Year 
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Court of Appeal & Supreme Court : Overview  

Composition and Sitting Dates  

× The Registrar is the administrative head of the Judiciary, and its accounting officer. 

 

× The Court of Appeal is an intermediate Court of Appeal and its principle function is to 

adjudicate appeals from the Supreme Court of Bermuda in civil and criminal cases.  It is 

established by the Constitution and the Court of Appeal Act 1964, and its procedure is 

governed by the Rules of the Court of Appeal for Bermuda. Appeals from the Court of 

Appeal lie to the Judicial Committee of the Privy Council.  

 

× The Court of Appeal consists of the President of the Court, and a panel of four Justices of 

Appeal, who are all distinguished jurists from commonwealth jurisdictions. 

 

× The composition and constitution of the Supreme Court is defined by the Bermuda 

Constitution and its jurisdiction governed by the Supreme Court Act 1905, and various 

other laws.  

 

× The Supreme Court is divided into criminal, civil, commercial, divorce and family and 

probate jurisdictions.    

 

× The Court is comprised of five Supreme Court Justices, who hear the following cases: 

 

Á Civil (general) matters, where the amount in dispute exceeds $25,000; 

Á Commercial matters, such as matter related to disputes concerning the 

activities of local and international companies and applications related to 

the restructuring and winding up of companies; 

Á Trust and Probate matters, concerning the administration of trust or 

estate assets; 

Á Mental Health applications appointing receivers to administer the assets 

of persons suffering from mental disability;   

Á Criminal  matters involving serious matters or indictable offences 

including trials and various pre-trial applications; 

Á Appeals from Magistratesô Court and other statutory tribunals; 

Á Judicial Review applications related to administrative decisions of 

Ministers and other public bodies; 

Á Divorce Petitions and ancillary applications under the Matrimonial 

Causes Act as well as applications under the Minors Act and Childrenôsô 

Act; and 
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Á Call to the Bar applications. 

 

 

× The Supreme Court is also responsible for: 

 

Á Granting Probate and Letters of Administration for deceased estates; 

Á Bankruptcy applications; 

Á Criminal Injuries Compensation Board applications;  

Á Proceeds of Crime Act applications;  

Á Granting Notarial Certificates and Registered Associates certificates; 

Á Issuance of Subpoenas and Writs of Possession; and 

Á Processing Foreign Service documents.  

 

× As of November 2016, there are two locations for the Registries of the Supreme Court 

and the Court of Appeal: Dame Lois Browne Evans Building, 3
rd

 Floor and 

Government Administration Building, 2
nd

 Floor.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     
 
 
 

 
 

Government Administration Building, 2
nd

 Floor- Civil & Commercial and Court of Appeal Registry 

 

 

 

 

 


