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Foreword

By The Hon. Chief
Justice of Bermuda
lan Kawaley

Remarks made by Chief Justice lan RC Kawaley athe Special Sitting of the Sipreme
Court to Celebrate the Opening of the 2017 Legal Year (27 January 2017 at 3.00pm,
Sessions House, Hamilton, Bermuda)

Good afternoon one and all and welcome to this Special Sitting to commemorate the opening of
the Legal Year to His Excellency the @wnor (making his debut appearancige Deputy
Governor,the Acting Premierthe US Consul General, Members of Parliament, and other
distinguished guests and members of the nuclear and extended Legal Baendipl thanks are

extended once again to tBermuda National Museum for bringing the Admiralty Oar or Mace
which was made for Bermudads courts as far ba

The Judiciaryds Modern Mission

Celebrating the 400anniversary of continuously operating courts in Bermuda last year assisted

us todo more than to reflect on the depth and richness of our legal roots. It has also afforded us
an opportunity to redefine the Bermudian Judi
when only the hardiest of public institutions will weather the mid#ly dangerous winds of

change which lie ahead.

Section 6 of the Bermuda Constitution guarantees a fair hearing before an independent and
impartial tribunal. The most important constitutional function that judges perform is in
constituting an independe and impartial tribunal in criminal and civil cases. The modern
judicial mission may more functionally be defined by reference to the Judicial Oath. Judicial
officers are required in adjudicating cases to do right to all manner of people and to uphold a
constitutional legal order according to which all litigants are today entitled to be regarded as
equal before the law.

And so while ordinary citizens, particularly in economically challenging times, seem
increasingly driven towards viewing the worldtarg h t he narrow | ens of i
is central to the task of the modern Bermudian judge not simply to identify and understand the
perspective of every litigant. The judge must also consciously identify and neutralise his or her
own subconsciougrejudices. However an equally important safeguard against partisan justice is




to ensure that the composition of the Bench is as diverse as possible. Judicial appointment
procedures must explicitly take diversity into account.

Performing a modern missiaequires modern tools. The constitutional framework regulating

the Judiciary is almost 50 years old and needs updating. Magistrates should be accorded the same
security of tenure as other judicial officers. Our standing Judicial and Legal Services @ammitt

should be given a constitutional basis. There should be a separate Department of Judicial
Administration with an interim step being an intEpartmental Judicial Service Management
Committee chaired by the Registrar. This is important to allow admaitive policymaking and
implementation to take place in an efficient manner. Ideally the Judiciary should be given a
dedicated voice in Cabinet as the Attonigg ner al 6 s true constituti o
principal legal officer to the Governmens, inherently inconsistent with being the voice of the
Judiciary.

That said, the support which the Attorr@gneral and PS Legal Affairs Ms Rosemary Tyrell
have lent to the Judiciary is gratefully acknowledged. The invaluable assistance of the Ministry
of Public Works and the Ministry of Health in remediating the mould problemid afront

Street and the future support of the Ministry of Public Works (in particular the Estates
Department) for improvements a13 Front Street and Sessions House is deapfyreciated as

well.

2016 Annual Report

Rather than droning oad nauseamabout the work of the Judiciary over the last year, |
commend you to read the 2016 Annual Report. You will find there statistics and short
commentaries on the various couatsd their respective jurisdictions. Justice Simmons ably led
the Criminal Trial List and has been gradually adapting to the great modernising reforms to
criminal justice recently introduced by the Attorr@gneral. While Justice Greaves may have
bowled les overs last year thahe used to, his pace was undiminishellistice Hellman
continued to bring to the Civil and Commercial Jurisdiction the same energy and verve he brings
to the Bar Charity Walk in 2016. And while we said farewell to Justice Norma \Mélde

OBE last year, we welcomed Justice Stoneham who has proudly flown the flag of the Family
Jurisdiction. And while we said farewell to veteran Registrar Charlene Scott and Assistant
Registrar Peter Miller, we have welcomed new Registrar Shade SMitllams and Temporary

Relief Assistant Registrar Raagl Barritt. The rejuvenating effect of this sudden injection of
young blood has already had beneficial effects for the administrative nerve centres of the
Judiciary. And whi | eosttMs eStonkharg,iitsdained tMe dvidxaniiee n ¢ h
Anderson, a safe pair of hands indeed. The Report should now be available online at
www.gov.bm/supremeourt



http://www.gov.bm/supreme-court

Equality before the law

Ensuring equal access to tloevil justice system is a major pe&obal Financial Crisis

challenge. It is well recognised that section 6(8) of the Constitution in guaranteeing the right to a

fair hearing in civil cases also implicitly guarantees the right of access to the Courighthe

a fair hearing would be purely academic if the civil litigant were prevented from being able to
effectively argue his or her case because of obstructive procedural impediments or the
unavailability of legal representation in an important and dexpase. The ideal of equality

before the law is hardly a new concept. The first United States Chief Justice John Jay, directing a
jury i n a ci vil case i nvol ving | Dusticegiant s o]
indiscriminately due to all, without gard to numbers, wealth, or rakk. Even ol der [
concept that equality derives from natural law. A West African proverb, not forgotten in the
Cari bbean,Whpen ctlhaeg msai mi f all s, i to.ddvos en ate cfeal
however, LordThomas, Lord Chief Justice of England & Wales said in September 2015:
fAccess to justice matters. It matters because courts and tribunals are the means by which
individuals are able assert their rights against others, against the government, for each has
equality before the law. An accessible and timely system of dispensing justice is required,;
otherwise the rights become meaningless.

The Judiciary is committed to upholding the modern constitutional principle of equality before
the law for all and consigng the prel968 notion that citizenship rights only fully belong to the
propertied few to the annals of history.

*kkkkkkkhkkhkkhkhkkkkkkkkhhhkhhkhhkkhkkhkkhhhhkhkhhkhkkkkkhhhkhkhkhhkkkkkkkhhhkhkhkhkhkhkxx

The Judiciaryds wor k cruci alagencied whpse asdistanoeh ¢ o |
acknowledge, notably Bermuda Bar Council, the Bermuda Police Service, Court Services,
Corrections, t he DPP6s Office and Ministry of
officers, Registrar, Acting Assistant RegatrManagers and Staff for all their diligent efforts in

2016 and, in particular, for accommodating the upheaval and stress created by the forced
evacuation of the Front Street premises in October.

And finally | would like to thank everyone who has atted and conclude by formally declaring
the 2017 Legal Year to be formally open!




Report from the Registrar
and Taxing Master

Overview

With the passage of 2016 we have seen the end of an era withtiteenentof the former
Registrar, Charlene Scott, and the former AssidRatistrar, Per Miller, after in excess of®2
yearscombinedvalued service.

Other Registry staff 2016 departures included SharikaRidbardson, Ryan Gaglio, Lynelle
Simons, Camille Haley and Joyce Waddeéhey will be missed.

In June 2016 | accepted the honaund responsibility of being appointed the new Registrar
simultaneously with the welcomed assignment of a new Assistant Registrar, Rachael Barritt, on a
temporary relief basis.

Challenges

Staff Shortages

The Assistant Registrar and | have both facedentibte challenges in joining the Registry
during the peak of an exodus aggravated by miles of red tape restrictions associated with the
Government hiring freeze.

Repeated pleas for an expedited process of approval for the filling of the numerous vasant pos
did not meet success in 2016.

The Probateectionof the Registry continues to suffer the most as a result of the staff shortages.
Under the supervision and guidance of the Assistant Registrar, Dee Nelson Stovell has been
overstretched by having to aswe the duties of the vacant Accounts Officer post while
processing therpbateapplications.

Additionally, the administrative support for the Court of Appeal has been severely strained by
the simultaneous vacancy of the two positions assigned to suppdoburt of AppealPending

Ca b i rmapefdlystimely approval of our request to-fid these positions, the Registry has
been forced to borrow and ovstretch other Registry members in order to continue to provide
some semblance of these ongoing s&wvi
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Once hiring approval is obtained, the need to train new employees in these demanding positions
will have to be factored into account when estimating the requisite time period for repair.

(See Annex | of the Supreme Court Organizational chart whigstriates the unfairly arduous
i mpact of the Registryds empty seats).

A note of gratitude is extended to the Attorney General, Hon. Trevor Moniz and the Permanent
Secretary, Rosemary Tyrrell, for their ongoi |
filling of these vacant posts in addition to their support for the creation of a new Probate Officer

post and two Court Listing Officer posts.

| thank the President of the Court of Appeal, the Chief Justice and the Puisne Judges for their
patience and wterstanding throughout such a challenging period of staff shortages.

Of course, a colossal thatybu is due to the Assistant Registrar and the Registry staff for their
strength and perseverance in pulling together as a team when the pressures and afdimands
Registry were most intense despite the gross reduction in employee numbers.

Achievements

New Reqistry Premises

Having collected the baton from my predecessors, relentless efforts were applied to identifying
and highlighting the true extenf the environmental and health risks associated with the former
Registry location at 113 Front Street. This led to the public discovery of toxic moulds embedded

in areas which included the Registryds file r
the Registry staff under my endorsement and support collectively decided to vacate the said
premises.

With the remarkable and beyotige-call-of-duty assistance of Rachael Barritt, Dee Nelson
Stovell, Frank Vasquez, Brian Mello, Rose Wickham, Chrissie Seyrand Erica Simmons,
files were effectively transferred andoeganized from 113 Front Street to the new Dame Lois
BrowneEvans Building location and to the Commercial Court in the Government
Administration Building.

11




A special thank you is also extted to Permanent Secretary Rosemary Tyrrell who was
instrumental in guiding the Judicial Department through the relocation steps needed for the
occupation of the Dame Lois Browsivans building. Further, | acknowledge all of the efforts of

t he MagCaurt teant véhgsé arms were graciously opened in sharing the space they
previously enjoyed exclusively.

Another highlight of gratitude is owed to the Ministry of Public Works for the steady assistance
received from Bongani N d rheotvoluV@osks anc Enginedrimgaama) o f
Chris Farrowd6s team of the Department of Publ
Safety Inspector, Yuri Lightbourne, of the Department of Health.

The Registry has now effectively been reorganized into sepspatgalized branches which
allow for better administrative support and efficiency to each of the Courts. This is particularly
the case for Civil and Commercial matters which have been centralized to the Commercial Court
building.

Modernisation of ReqisgrProcedures

With modernisation at the forefront of my objectives, reform to Regtogedures 2016
included:

1. Transition from handwritten and Excel format Court Calendars to individual Microsoft
Outlook Court Calendars for each of the Supreme Courts;

2. Implementation of a generic email address for the Supreme Court
(supremecourt@gov.pm enabling the Registrar, Assistant Registrar and selected
members of the Registry to have access and supervision over att Email
correspondence;

3. The introduction of standard hearing request forms (Form 27A/2016) for the increased
efficiency and speed of listing hearings in the Civil and Commercial Courts;

4. The increase of the hourly guideline rates for taxation hearingsfléxt a more current
reality and the standardization of the process for contentious taxations (Practice Direction
No. 15 of 2016) and

5. The introduction of extensive Case Management Forms for Criminal Cases under the
Regi strar 6s Gui ahdandizaion NfpHhtrial casédmanagermemnteefost

12
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2017 Goals

Il ncreased use of the Registrarodés Judici al Pow

It is envisaged that the restructure of Registry operations together with a full complement of staff

will allow the Registry to operate &fently and more independently of the Registrar or the
Assistant Registrarodés day to day administrat.
focused on more clerical functions, the new age of the Registry will allow the Registrar to more
fulyperform the wider scope of the Registraros
in chambers in the civil jurisdiction of the Court. With the support of the Chief Justice, a
collaborative effort between the Registrar, Assistant Registrar atideJiicole Stoneham will

also be engaged with a view to increasing the judicial remit of the Registrar for Family and
Divorce Court matters.

Judicial Appointment of an Assistant Reqgistrar

Efforts are currentl y und e rndnzenttofthe SuprénaelCountet 0 s
Act 1905 granting the post of Assistant Registrar judicial powers to hear and decide the same
scope of cases as the Registrar. The Attorne
with thanks.

Faster Access to Court Reds

A draft Practice Direction was circulated as a Consultation Paper in October 2016 for a more
extensive review of how the publicds access t

It is intended that a confirmed Practice Direction with new Seara@ctipeForms will be issued
in the coming months with the goal of responding to access requests within a much shorter
timeframe than that of the past.

Bridging the gap between the administration o

It is my intention to facilitate secondment opportunities between Supreme Court and
Magi strates6 Court staff to enrich the profe:
Department. Historically, the separation of the two levels of Court administratiorbkaneso

di stinct that the Magistratesd Court has been
focus on the Supreme Court and the Court of Appeal. It is my goal to unify the varying levels of
Court administration to the extent that Judges, Magiestrand the general public may eventually

be assisted by administrators who are familiar and experienced with the operations of the Judicial
system as a whole.
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Electronic Cause Book

The impracticalities of the continued reliance on the aging Cause Badkiudgment Books are
fully recognized. It is hoped that real progress will be achieved in 2017 towards building an
electronic datdbase of Cause Book and Judgment Book entries for access online in excnange f
an annual subscription fee.

Electronic Cout Files

The Judicial Department has obtained approval in principle for the funding of a software
program to electronically host documents as part of an effective case management system. The
mould contamination of Court files in 2016 and restricted Reggiatcess to such files

hi ghlighted the Registryodos need to keep el ect
management software system which will allow Registry staff and judges to view and update
Court files electronically.

Improved JudiciaWebsite

The funding support for an independent website has also been approved in principle. The
Registrar déds cont i rRQowhmentandlthe Departanéni ob CommuinitationsE
& Information will be key to building a judicial webpage which reas appearance of better
autonomy from the general Government portal (a rasitie). Plans are underway for the
purchase of a new website which will have the capacity to host the new electronic services of the
future (eg. Efiling; electronic online acceds audio recordings of Court hearings and electronic
online access tGause Books and Judgment Baooks

New Location for the Court of Appeal

It is intended that the Court of Appeal will no longer sit in Sessions House for the hearing of
appeals. Measuresd remedial steps have been put in place for the Court of Appeal to relocate
to 113 Front Street as their new and keegn location commencing in March 2017.

Acknowledgment of Thanks

Much gratitude is owed and given to practising member of the BermaidA€3ociation and to
the general public who have been made subject to service abbreviations and delays attributable to
the 2016 staff shortages and Registry relocations.

It is intended that 2017 will bear the fruits of the seeds planted in 2016.

SHADE SUBAIR WILLIAMS , REGISTRAR
14
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Senior Magistrate
Commentary

By the Worship Senior Magistrate Juan Wolffe, .

Remarks made by the Worship Senior Magistrate Juan Wolffe at the Special Sitting of the
Supreme Court to Celebrate the Opening of the judicial new year 201727 January 2017
at 3.00pm, Sessiaws House , Hamilton, Bermuda)

The Rt. Hon Sir Peter Gross, Lord Justice of Appeal and Senior Presiding Judge for England, in
a paper delivered at the Commonweal th Magistr
September 2016 stated that:

il t omatic that the two primary functions of the State are Defence of the Realm

and the provisions of law and justice. If the State succumbs to its external enemies, all
is lost. If it does not uphold law and justice, no other rights can be enforced or

entittements enjoyed. Against this background, it is impossible to overestimate the
importance of the rule of law and an independent judiciary to our society. Consider

for a moment living or doing business in a society where the rule of law does not
function......... the Judiciary is the guarantor of the Rule of Law and, as such, its role is

crucial. As the third branch of the State, it serves to define the society we are.

To uphold law and justice, a State must secure necessary institutional structures and
resources. It is one thing to make a commitment to separation of powers and the rule
of law within written constitutions......... it is another to render that commitment real.
Without the provision of an independent judiciary, properly appointed, vwelfed in

the law, and with security of tenure and salary, there can be no real commitment to
either. o

In my addresses during the 2015 and 2016 Judicial New Year Special Sittings | stressed that the
independence and impartiality of Magistrates are sacrosemttinornegotiable, and that the

Magi stratesé6 Court needs adequate resources,
mandate of ensuring the proper administration of justice. Regrettably, my pleas have fallen on
deaf ears. It wreaks withirgn t hat as Magi strates and as Magi
basis in Court we are the guardians of justice but when we return to our Chambers and cubicles
that considerable injustice is imposed upon us.

In 2015 | stated that the status of Magistt es and of Magi stratesod Cc
relationso. I am embarrassed to say that t w
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Adi sregarded relationso. Coll ectively, Magi s
lowest renuneration of all other legal positions within the government legal structure, and, still

the Magistratesd Court occupy the | ower rungs
for and when resources al | oc astbeet for manygdars,ist he N
still the AEngine Room of the Legal and Judi
highest number of matters on any given day, month, or year.

We thoroughly understand that in the present economic climate that ausksigynes must be
considered, but as | have previously stated, one cannot and should not put a price on the proper
administration of justice nor should it be reduced to a line item on a financial statement. In her
paper entitl ed /i ANsdadargateyPadfieldswtotec e 0 barri st e

fiThe negative impact of insufficient funding of the judiciary cannot be
overemphasized.....Issues range from recruitment of appropriate staff, both to the
bench, and other supporting staff, infrastructural developmentsoqurement of
modern equipment, stationary, standard library and transportation, come to mind.
Continuous judicial education cannot be carried out effectively either.....It is not
possible to exhaust the impact of austere funding on the judiciary. Itnswgh to say
that only adequate funding and early releases of appropriate budgets to the judiciary
can enhance timely, efficient and effective justice delivery. This cannot be
compromised. The independence of the judiciary becomes meaningless without
financial autonomy. Sufficient funding of the judiciary is imperative to having a good
judiciary. o

Despite, and probably in spite of, these threats to the independence of the judiciary the
Magi strates6 and Magi str at es oarryoatuheit dutesvati f h a v
aplomb and with the utmost professionalism. Our commitment to the proper administration of
justice was unshakeable in 2016 and it will continue to be throughout 2017. Specifically:

- In October 2016 we continued with our pusiwvards a more therapeutic approach to
dealing with offenders. With the official opening of our Mental Health Court those
who commit offences as a manifestation of a mental health challenge can now lower
their risk of reoffending through a structured pragnme which meaningfully
addresses the root cause of their behavior rather than languishing in a jail cell without
any treatment. The Mental Health Court team, under the magisterial guidance of The
Worshipful Maxanne Anderson, have shown compassion aonided hope to a
population of offenders who usually are marginalized by society.

- Drug Treatment Court is still the gem of the criminal justice system. 75% of clients
who complete the Drug Treatment Court programme do not use illicit substances and
do not commit any further offences. The operation and success of our Drug

17



Treatment Court has caught the attention of Northern Ireland which has sought our
advice, and that of the Department of Court Services, in setting up their Substance
Misuse Court.

- In 2017 we, along with the Department of Court Services, will be looking to launch
our pilot Driving Under the I nfluence Co
prevalence of alcohol related driving offences by offering offenders a structured
programme tceffectively deal with their alcohol based issues, thereby reducing the
likelihood of them reoffending.

- In 2016 Magistrates and Magistratesodé Co
departments which regul arly intenhact Wi
Department of Court Services, the Department of Child and Family Services, and the
Mid-Atlantic Wellness Institute) so as to make our respective processes and
procedures more efficient. We are of the mutual opinion that such meetings not only
fostera symbiotic relationship between our departments but ultimately benefits those
members of the public who seek redress,
Court.

- The Family Courts did not see an overall increase in the number of new matters filed
in 2016, however, most telling were increases in the number of matters involving care
and supervision orders for our children (a 23% increase) and domestic violence (a
13% increase). These trends may indicate a deterioration in the family unit and the
debilitating effects which such deterioration has on the welfare of the children.
Therefore, the efforts of The Worshipful Tyrone Chin (Chairman of the Family
Court) and Family Court Magistrate The Worshipful Maxanne Anderson have been
stretched even more. Mo so than in previous years they have had to be teachers,
social workers, psychologist, surrogate father and mother, and disciplinarians so as to
resolve the deep seeded and complex secomomic issues that they decide upon on
a daily basis in the FamilCourt.

- Our elder statesman The Worshipful Archibald Warner is still steadfastly at work
striking the balance between administering justice for victims of crime and
rehabilitating offenders. While the number of criminal offences remained virtually
unchanged from 2015 the severity of the type of cases heard have increased. The top
3 criminal cases are violent, theft, and drug related, and therefore Magistrate Warner
has been called upon on countless occasions to be firm and compassionate.

- As a result ofstructured but nmonsense payment plans imposed by The Worshipful

Khami si Tokunbo i n Pl ea Court and Traffi
18



over $2 million in fines in 2016. It is our position that by allowing individuals to pay
fines in reasondé installments reduces the incidences of default (and therefore
incarceration) without diminishing the deterrent effect of imposing the fine.

- Due to rampant staff shortages in the Ci-"
faced difficulties in procesng new civil matters. However, through the yeoman
efforts of Civil Depart ment staff and t

substantially reduced.

- With the i mmense efforts of Coroner6s Off
Assistant Patdi a Mc Cart er cor one rt@date.nHowevee, wes ar e
will not rest on our laurels as it is our desire in 2017, through discussions with the
Registrar General, to reduce the time it takes to obtain death certificates. It is hoped
that thraigh these efforts that family members of the deceased can be given some
semblance of comfort and closure.

- As part of its public educational compon
shadowing opportunities to primary and secondary students, hassalw students,
pupils, and newly called barristers. This an initiative that will continue into 2017
along with educational pamphlets being made available to members of the public
advising them as to the pr ocegldtsyandwhatof Ma
to expect and how to conduct t hemsel ves
Court.

I raise the above for a couple of reasons.
opportunity to highlight its monumental work or to set its relevance to the social, economic,

and cultural dynamics of our society. Il ndee
defenseless when unsubstantiated and simply untrue accusations are hurled in its direction or
when efforts are being rda to diminish or disregard its relevance. Again, the irony is palpable.

It is the Magistratesod Court that has conduct
it is the Magistratesodo Court which recabour ect s
chil dren can be kept at paramount i mportance;
parents in a positive direction which allows them to raise their children in a manner in which

they can be proud,; It ies crinirfaleoffeMtierg & setondaot teikl6 Co
chance at becominglawb i di ng citi zens; and, it i s the Ma

are crippled by civil debt to eradicate their indebtedness in a dignified manner.

This leads me to my second reasod & brings me full circle. It is hoped that by highlighting
the breadth of the work of the Magistratesdé C

that the Magistratesd Court plays in tthee soci
19



dire need for an independent judiciary would be made eminently clear. As the Rt. Hon. The
Lord Thomas of Cwmgiedd, Lord Chief Justice of England and Wales said in his speech at the
CMJA Conference in September 2015:

AThe centr al i tsgcietesd and the sntependence a thejudiciary cannot
be taken for granted: To all of us the centrality of justice to a State is obvious. The
provision of justice is, we all know, a core duty of the State. But that is a view we

should not take for grated........ In each of our nations, to a greater or lesser extent, we
have to protect it or to fight for it.o
We in the Magistratesé Court | oudly echo thos

| would conclude by giving kudos to those who really deserve them. | am speaking of the
Magi strateso6 Court staf f . -resduiteduugderstaffédeand oflen e u n
times underappreciated they are truly the Haskne and gl ue of the Magi
are on the front l i nes of ] u ant thecumderstandbblyt h e y
frustrated and sometimes ungrateful persons who come into the Dame Lois Hoavrse

Building. They will often quell the anxiety of mothers and douse the heat of offenders well
before they appear before the Magistrates, thereby makingpbs less difficult. For that, we

are eternally grateful to them.

Thank You.

The Worshipful Juan P. Wolffe
Senior Magistrate
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VIDEO EVIDENCE IN CIVIL AND
CRIMINAL PROCEEDINGS -THE NEED
FOR LEGISLATIVE SUPPORT

By The Hon. Gief
Justice of Bermuda
lan Kawaley

Overview

The courts possess the basic technology to allow video evidence to be taken viaThkype
problem is the lack of legislative powers to enable the Court to direct that evidence be given
remotely in circumstances where the parties will not agree. Current criminal legislation limits
remote participation of an accused to preliminary heanmlgsre no evidence is being given.
There are obviously constitutional fair trial considerations to be taken into account in terms of
how far a broader legislative scheme ought to go in the criminal trial context.

Criminal cases

It may be desirable for ren®participation via videdink in criminal proceedings in variety of
circumstances but without legislative support for such remote participation it may be open to
accused persons (in particular) to complain that their fair trial rights have been breached.
Obvious examples include:

1 where bringing an accused person to court may create a security risk and involve
disproportionate public expense in terms of security costs;

1 where a witness, such as a child in a sex abuse case, may be intimidated by having to
appear physically in court;

1 where bringing an overseas expert witness to Bermuda to testify may not be essential for
a fair trial and will cause undue public expense.

Civil cases

It is usually feasible to conduct a fair civil hearing or trial with partied/@ witnesses giving
evidence via videdink. This has happened on a consensual basis several times but the Court can
only direct that this may occur where both parties agree. The legislative power to direct remote
participation in the interests of jus#i is clearly required.
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Possible legislation

The following draft legislation was forwarded to the Attortggneral in January 2013 as a
possible guide for Parliamentary Counsel (whose job it is to prepare draft legislation). It is
substantially bagkon legislation introduced in New Zealand in 2010 (since amended in minor
respects in 2016).

OA BILL ENTITLEBIE COURTS (REMOTE PARTICIPATION) ACT 2013
ARRANGMENT OF SECTIONS

Title.

Commencement.

Interpretation.

Act binds Crown.

General criteria for lowing use of audio visual links.
Additional criteria for allowing use of audio visual links.
Use of audio visual links in civil proceedings.

Use of audio visual links in criminal procedural matters.
9. Use of audio visual links in criminal substantive nratte
10. Judicial officer may vary or revoke determination.

11. Judicial officer may make direction.

12. Direction to jury.

13. Determining place of hearing.

14. Attendance at hearing.

15. Documents and other exhibits when person appears at a proceeding by use of AVL
16. Relationshiwith other enactments.

17. Rules.

18. Repeals

ONoOh~WNE

WHEREAS it is expedient to make provision for the remote participation of parties involved in
legal proceedings in the courts of Bermuda:

.8 Al SylIOGSR o6& ¢KS vdzSSyQa adgiéeiand @deses ofth8y i a |
Senate and the House of Assembly of Bermuda, and by the authority of the same, as follows:

Title
1. This Act may be cited as the Courts (Remote Participation) Act 2013.
Commencement

2. This Act shall come into operation on a datdé&appointed by the Minister by notice published
in the Gazette
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Part 1

Preliminary provisions

Interpretation
3. Inthis Act, unless the context otherwise requires,
audiovisual link or AVIE Ay NBfFGA2y G2 | LI NIAOA hikayfsi Qa | LJ
facilities that enable both audio and visual communication between participants, when some or all

of them are not physically present at the place of hearing for all or part of the proceeding

Bermudian courtmeang
the Supreme Court, the CourtoflA8 I £ T 2NJ G KS al 3AAGNI 1SaQ [/ 2 dzNI

civil proceedingsneans any proceedings in a court, other than criminal proceedings
courtmeans any Bermudian court

criminal procedural mattermeans any matter, in a criminal proceeding, in respect of which no
evidence iso be called

criminal substantive mattermeans any matter, in a criminal proceeding, in respect of which
evidence is to be called

Judgemeans a Judge of any court
judicial officermeans a Judge, a Magistrate, or a legally qualified Registrar or dsdigtgistrar
Minister means the Minister for the time being responsible for Justice

participant, in relation to a proceeding, means a person who is, in thatgading, any of the
following:

(a) a party;

(b) the defendant;

(c) counsel;

(d) a witness;

(e) a member of theyry;

(f) ajudicial officer who is presiding over the proceeding;

(g) any other person directly involved in the proceeding whom the judicial officer considers
appropriate

proceedingmeans any proceeding in a Bermudian court

Registrarincludes a legafl qualified Assistant Registrar
witnessmeans a person who gives evidence and is able to be@xassined in a proceeding.
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Act binds the Crown
4. This Act binds the Crown.
Part 2
Use of audievisual links in proceedings
General criteria for allowinguse of audievisual links

5. A judicial officer must consider the following criteria when he or she is making a determination
under this Act whether or not to allow the use of AVL for the appearance of any participant in a
proceeding:

(a) the nature of the proeeding;

(b) the availability and quality of the technology that is to
be used;

(c) the potential impact of the use of the technology on the effective maintenance of the rights
of other parties to the proceeding, including

(i) the ability to assess the credibiligf withnesses and the reliability of evidence
presented to the court, and

(ii) the level of contact with other participants;
(d) any other relevant matters.
Additional criteria for allowing use of audiwisual links in criminal proceedings
6. A judicial dficer must also consider, when he or she is required to determine under this Act
whether or not to allow the use of AVL for the appearance of any participant in a criminal

proceeding, the potential impact of the use of the technology on the effectivetenairce of

the right of the defendant to a fair trial, and on his or her rights associated with the hearing,
and, in particular

(a) the ability of the defendamt

(i) to comprehend the proceedings; and
(ii) to participate effectively in the conducttd or her defence; and
(iii) to consult and instruct counsel privately; and

(iv) to access relevant evidence; and
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(v) to examine the witnesses for the prosecution; and
(b) the level of contact the defendant has with other participants; and

(c) any adverse ipression that may arise through the defendant or any other participant
appearing by means of AVL, and whether that adverse impression may be mitigated.

Use of audievisual links in civil proceedings

7. (1) AVL may be used in a civil proceeding for the aapee of a participant in the proceeding if
a judicial officer determines to allow its use for the appearance of that participant.

(2) A judicial officer may make a determination under subsectian (1)
(a) on his or her own motion; or
(b) on the aplication of any participant in the proceeding.

(3) A determination under subsection (1) must
(a) be made in accordance with the criteria in section 5; and

(b) take into account whether or not the parties consent to the use of AVL for the appearfin
the participant.

Use of audievisual links in criminal procedural matters

8. (1) Judicial officers must determine whether to require any one or more of the participants in a
criminal procedural matter to use AVL for his or her appearance, if AVhilabs for that
appearance.

(2) A judicial officer may determine not to allow the use of AVL for the appearance of a participant
in a criminal procedural matter, despite a previous requirement under subsection (1) made by a
judicial officer.

(3) A determination under subsection (1) or (2) may be made on the objection of any party to the
proceeding or on the motion of the judicial officer.

(4) Any determination made under this section must be made in accordance with the criteria in
sectionss and 6.

Use of audievisual links in criminal substantive matters
9. (1) AVL must not be used in any criminal substantive matter for the appearance of a participant
unless a judicial officer determines to allow its use for the appearance of that panmtidipthe

proceeding

(a) in accordance with the criteria in sections 5 and 6; and
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(b) taking into account whether the parties to the proceeding consent to the use.

(2) Despite subsection (1), AVL must not be used for the appearance of the defendant irhattrial t
determines his or her guilt or innocence unless the defendant consents to that use.

Judicial officer may vary or revoke determination
10. A judicial officer may at any time vary or revoke a determination to allow the use of AVL for the
appearance of a péicipant if the judicial officer considers that any reason for the
determination, with respect to the criteria in section 5, or sections 5 and 6 (as the case may be),
no longer applies.
Judicial officer may make direction
11. A judicial officer who makesdetermination under this Act in relation to the use of AVL for the
appearance of a participant in a proceeding may make a direction in accordance with that
determination.

Direction to jury

12. In a proceeding tried with a jury, the Judge may direct thethalit must not draw any adverse
inference against any party to the proceeding because of the use of AVL in the proceeding.

Determining place of hearing
13. The place of hearing of any proceeding in which 1 or more of the participants appears by the use
of AVL is the same as if none of the participants in that proceeding were to appear by the use of
AVL.
Attendance at hearing
14. (1) A participant who appears at a proceeding, or part of a proceeding, by the use of AVL under
this Act is regarded as being prasén the place of hearing at the proceeding, or that part of the
proceeding, for the duration of that use.
(2) Subsection (1) applies whether or not the participant is in Bermuda.

Documents and other exhibits when person appears at a proceeding by Li8&/b

15. A document may be put to or by a person appearing at a proceeding by the use of AVL, or
another exhibit may be shown to or by that pergon,

(a) by transmitting the document or other exhibit electronically; or
(b) by use of AVL; or

(c) by any othemanner that the judicial officer thinks fit.
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Relationship with other enactments

16. (1) The appearance by a participant at a proceeding by the use of AVL to the extent that is
authorised by this Act fulfils the corresponding legal requirements in relatibis or her
appearance in person at the proceeding under every enactment and rule of court, unless that
other enactment or rule of court expressly provides otherwise.

(2) If an enactment or rule of court provides for the appearance by a participanirataeding
by the use of AVL or video link in a court proceeding, then this Act must be read subject to that
enactment or rule of court.

l+] R2S8S& y20 | FFSO0G SESNDAAS 2F 2dRAOAIE 2FFAOSND

17. To avoid doubt, a judicial officer presiding in a proaegdn which AVL is used has all the
powers that he or she would have if the participant appeared in person.

Rules
18. The Chief Justice may, make rules of Court
(a) prescribing the procedure to be followed, the type of equipment to be used, and the
arrangements to be made where a person is to appear by the use of AVL,;
(b) prescribing any method or technology of AVL as one which is suitable for use as AVL
under this Act;
(c) prescribing forms for the purposes of this Act;
(d) providing for any other matters contengpéd by this Act, necessary for its
administration, or necessary for giving it full effect.
Repeals

18. Section 13A of the Indictable Offences Act 1929 is repéaled.

The Judiciaryfour years later somewhat impatiently, awaits some response from théryiafis

Legal Affairs to this seemingly uncontroversial proposal for legislative reform. It is simply
designed to modernise court proceedings and to thereby make criminal and civil procedures
fairer and more efficient in the public interest.
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Overview of t  he Judiciary

x  The Judiciary is established by the Constitution as a separate aegendent branch of
government.lts task is to adjudicate charges of criminal conduct, resolve disputes,
uphold the rights and freedoms of the individual and preserveléefrlaw.

x  The Mandate of the Judiciaryis to carry out its task fairly, justly and expeditiously, and
to abide by the requirement of the judici
without fear or favour, affection orivi | | 0 .

x  The Judicial System of Bermudac onsi st s of the Magi strateso
the Court of Appeal and the Judicial Committee of the Privy Council is the final appellate
court in London.

x The Supreme Court Registryis responsible for the administration of t@m®urt of
Appeal and the Supreme Court. It is established by the Supreme Court Act 1905 and the
Rules of Supreme Court 1985.

x The Mandate of the Administration Section of the Judiciaryis to provide the services
and support necessary to enable to Jadycio achieve its mandate and to embody and
reflect the spirit of the judicial oath when interacting with members of the public who
come into contact with the Courts.
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The Court of Appeal & Supreme Court

—— @4

Snagshot of the 2016 Legal Year

x The budget for the Judicial Department for the fiscal year 2016/2017 is
approximately $8,160,907as compared t0$8,197,66 Xor the fiscal year 2015/2016.

x  There were 31 appeals filed inthe Court of Appeal in 2016, which was 13 less than
2015,with 10 criminal appealsand 21 civil appeals keing disposed of.

x  There were47 criminal indictments filed with 18 carried over to 2017 compared to
42 filed with 13 carried over in 2016.

x  The total number of civil filings (including calls to the Bar and notary public
applications) dropped 3.5% from 2@5. Commercial cases filed increased by 17.5%
while judicial review filings increased by 41.6%.

x  The number of published reasoned judgments increased from 72 in 2015 to 85 in
2016 (18% overall), with a rise in civil appeal judgments (up 45%) and Commeial
Court judgments (up 58%).

x  The total number of divorce petitions filedremained approximately the same from
2016 to 2015.

x There was a total of 175 grant applications filed; an increase of 9.5% compared to
2015. There were 19 fewer caveats filed,decrease of 50%.
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Court of Appeal &  Supreme Court : Overview

Composition and Sitting Dates

X

The Registrar is the administrative head of the Judiciary, and its accounting officer.

The Court of Appeais an intermediate Court of Appeal and its principlection is to
adjudicate appeals from the Supreme Court of Bermuda in civil and criminal dases.
established by the Constitution and the Court of Appeal Act 1964, and its procedure is
governed by the Rules of the Court of Appeal for Berméggeals fom the Court of
Appeal lie to the Judicial Committee of the Privy Council.

The Court of Appeal consists of the President of the Court, and a panel of four Justices of
Appeal, who are all distinguished jurists from commonwealth jurisdictions.

The composgion and constitution of the Supreme Court is defined by the Bermuda
Constitution and its jurisdiction governed by the Supreme Court Act 1905, and various
other laws.

The Supreme Court is divided into criminal, civil, commercial, divorce and family and
probate jurisdictions.

The Court is comprised of five Supreme Court Justices, who hear the following cases:

Civil (general) matters, where the amount in dispute exceeds $25,000;
Commercial matters, such as matter related to disputes concerning the
actvities of local and international companies and applications related to
the restructuring and winding up of companies;
A Trust and Probate matters concerning the administration of trust or
estate assets;
A Mental Health applications appointing receivers todaninister the assets
of persons suffering from mental disability;
A Criminal matters involving serious matters or indictable offences
including trials and various piteial applications;
A Appealsf rom Magi stratesd Court and ot her
A Judicial Review applications related to administrative decisions of
Ministers and other public bodies;
A Divorce Petitions and ancillary applications under the Matrimonial
Causes Act as wel |l as applications u
Act; and

™
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A Call to the Bar applications.

x  The Supreme Court &so responsible for:

GrantingProbate and Letters of Administration for deceased estates;
Bankruptcy applications;

Criminal Injuries Compensation Board applications;

Proceeds of Crime Actapplications;

GrantingNotarial Certificates andRegistered Associatesertificates;
Issuance oSubpoenasandWrits of Possessionpand
Processindroreign Servicedocuments.

D B D D

x As of November 2016, there are two locations for the Registries of the Supreme Court
and the Court ofAppeal: Dame Lois Browne Evans Building 3 Floor and
Government Administration Building, 2" Floor.

Government Administration Building, ® Floor- Civil & Commercial and Court of Appeal Registry
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