IN THE SUPREME COURT OF BERMUDA
CRIMINAL JURISDICTION

REPORT ON CONSULTATION PROCESS
(GUIDANCE NOTES AND CASE MANAGEMENT FORMS)

ISSUED BY THE REGISTRAR
Ref. A/50
Friday 27 January 2017
CIRCULAR No. 3A of 2017
1. This is a report on the consultation process arising out of the draft Guidance
Notes and Case Management Forms (the Forms) issued by the Registrar on 3
October 2016.
2. The consultation process took place over the course of approximarely 4 V2 hours
in aggregate. The first part of the consultation process was held on Friday 2
December 2016 in the Registrar’s Chambers. The meeting was continued
through to completion on Tuesday 6 October 2016,
3. Counsel were also invited to submit any inpur for consideration in writing to the
Registrar on or prior to Friday 16 December 2016.
4. On 28 December 2016 a wiitten reply was received by the Director of Public

Prosccutions, Latry Mussenden (the DPP).

! The 2 December 2016 meeting was fixed by the Circular issued on 3 October 2016
i




ATTENDEES:

5. The following Counsel attended the meeting held in the Registrar’s Chambers on
2 December 2016:

1 Direcror of Public Prosecutions, Larry Mussenden
2) Deputy Ditector of Public Prosecutions, Carrington Mahoney
3 Senior Crown Counsel (Specialist), Alan Richards
4 Crown Counsel, Loxly Rickerrs
5) Crown Counsel, Crystal Hannah
6) Seniot Legal Aid Counsel, Susan Moote-Williams
7) Defence Counsel, Elizabeth Christopher
6. The following Counsel attended the second meeting held in the Registrar’s

(hambers on 6 December 2016

1)
2)
3
%)
5)
6)

Director of Public Prosecutions, Larry Mussenden
Seniot Ctown Counsel (Specialist), Alan Richards
Crown Counsel, Crystal Hannah

Senior Legal Ald Counsel, Susan Moore-Williams
Defence Counsel, lizabeth Christopher

Defence Counsel, Vaughan Caines

INPUT RECEIVED BY THE DIRECTOR OF PUBLIC PROSECUTIONS

7. Principally, the following points were made by the DPP and his Crown Counsel:

®

(i)

The timelines otiginally provided in the Guidance notes for the exchange
of materials for joinr heating bundles should each be extended

The Crown will no longer, by way of policy, seek to have Accused persons
placed in the Supreme Court for the first Arraignment Session after they
are sent to the Supreme Court by the Magistrates” Court. This will assist in

reducing the unproductive accumulation of Accused persons appearing in




the Supreme Courr before the 70 day deadline within which FORM 1 is to
be filed and served

(ify  Forms do not contemnplate an updated Defence Statement and

(v)  Section 30 (1) is not to be construed as an obligation on the Crown to

make an application for leave to file and serve additional cvidence

The DPP’s submission on the true meaning behind section A0CIPA s cited
below:

The DPP’s Submission thar Section 30(1) does nor require the Crown
to seek leave before filing Notices of Additional Fyidence

The principal issue upon which DPP respectfully disagrees with the draft Guidance and Forms
is the need for the prosecution lo oblain kare before serving or refying wpon the content of u
Notice of Additional Lvidence (vee Jor example paragraphs 198 to 200). If i respectfutly
contended that i guidance miisstates that effect of the relevant faow in this regard,

Section 29 of the CJP.1 requirer the prosecution to “Jisclose its cuse in acoordance with section
4 of the DCRA 2015 as soon as reasonably practicable...” and, in any event (subject to
exctension pursnant 1o seclion 30), within 70 days of the vase being sent to the Supreme Court
(sath-section (3)). Section 4 of the DCRA does not govern service of the prosecution case (i.e.
the evidence upon which the Crown relies). I governs initial dischosure of unused
material. DPP contends that this is clearly a mistake by the statutory draftsman and that the
langitage of the section indicates that it must bave been intended fo set a time lfimit Jor
campliance with section 3(1) of the DCRA (whether or not it also established one in respect of
section ).

Section 3 DCRA reguires the prosecution fo serve, inter abin, “a written copy of the evidence on
which the prosecutor intends_to_rely” (sub-section (1)(i)). Thus it does not require the
prosecution 1o serve all the evidence upon whach it conld or will rely, but only that which, at the
relevani fime, i intends to deploy against the leoused,

Suth-section (4) then provides that the section is:
" without prejudice to the right of the prosecutor fo:

(6)  seck leare of the court fo pursue fresh charses. provided that the prosecutor first serves a
copy of the fresh charges on the aveused person;




{c) rely on additional evidence af trial, provided that the prosecutor first serves a capy of the
additional evidence on the aceused person”

The contrast between the opening words of these hwo paragraphi makes i plain that the
I egistature did not intend section 29 tn be construed as requiring ail the evidence upan which
the Crown may rely al trial io be served within the 70-day lime limit imposed by section 29
CIPA. Had that been the infention, paragraph (c) would bave contained clear reference fo

the “leare of the conrt”, in common with paragraph (b).

Section 30 CJPA ix intfended to accommodate a sitwation in which the prosecutor vannol comply
with section 3(1) of the DCRAL within the allotted 70 duys (as established by section 29). 1n
saech a situation the prosecution may apply for an extension of that period, 1 daes not follow
that a setion 30 applivation must be made in advarce of any Notice of .-ldditional
Lividence.  The right to rely upon additional eridence af trial is expressly preserved by section
304)(e) DCRA.

It is not doubted that the Crown can. where appropriate. be prevented from relying wpon
evidene al frinl upon the grounds that il was nel disclosed fo fhe defence in a fimely
Jashion, Section 93 of the Police and Criminal Lvidence Act 2006 witl equip the Court o
enclude such evedence if it conchudes that “having regard fo all the circumstances... the
admission of the evidence would have sich an adverse effect on the fairness of the proceedings that
the court ought not to admit it”. That determination will fall to be made on a case-by-vase
basés. but on the basis of an application fo exclude the evidence. There iv no statutory test for
the admission of evidence disclosed otherwise than in accordance with section 29 CP.A preciely
becansie the legislation does not operate on the presumption thal such evidence is inadniiisible

without leare.

INPUT RECEIVED BY THE CRIMINAL DEFENCE BAR:
9. Defence Counsel, Flizabeth Christopher, submitted that the Forms are gencrally
more ideal in principle than in reality for the following reasons:

€y FORM 2 requires the Defence to resolve the issue of sufficiency of
evidence at a stage when it most often will not have the benefit of a Jegal
Aid Certificate to fund related legal fees;




10.

11.

i)  PFORM 3 and FORM 4 calls for excessive disclosure of detail from the
Defence (As an example, Ms Christopher requested the removal of
Questions 66-71 from FORM 3.)

(i) FORM 3 and FORM 4 require cxcessive pre-trial preparation and case
analysis from the Defence at too eatly a stage prior to trial. In reality, this is
not practical; and

{Iv)  Defence Counsel are often made to wait for the issuance of Legal Aid
Certificates because the legal aid system is not determining applications in
a timely manner. This Jeaves Defence Counsel without adequate funding
to properly consider and determine the pre-trial issues questioned in the
Forms.

Both Ms Christopher and Mr. Caines expressed strong views against accepting
any obligation on the Defence to serve a section 5 Defence Statement (FORM 3
and FORM 4) without an assurance that the Crown would need to obtain the
Coutt’s leave under section 3() before filing additional evidence.

Ms. Christopher remarked that a collaborative effort between all stakeholders
would be required in otder for the new case management scheme to work
optimally. Ms Christopher expressed willingness on her part to cooperate
accordingly.

INPUT RECEIVED BY THE LEGAL AID DEPARTMENT

The attending Senior Legal Aid Counsel urged Counsel to be reminded of the

following:

@ The Bar Association has a Legal Aid Committee which allows for Counsel
to express their views on how to improve the Legal Aid scheme. The
Senior Legal Aid Counsel is contnuously willing to meet and discuss any
such issues and to work collaboratively to reduce administrative delays
impacting on the Court’s case management scheme.

(#  Defendants should be encouraged by Defence Counsel to advise their
prospective clients to swiftly compile the supporting documentation
tequisite to the application for legal aid; and




(i) Temporary Certificates may be issued by the Legal Aid Committee to
finance legal fees for interim applications in citcumstances where there has
been insufficient time or opportunity to obtain a full legal aid certificate.

Application of 8, 30 CIPA to Notices of Additional Iividence

13, Secton 30 CJPA is entitled ‘Baveniion of fime kit for service of documents’. (Arguably,
an applicaton for leave for the Prosecutor to serve documents is conceptually
flawed as the Crown has a continuing durty to disclose to the Defence all relevant

used and unused material.)

14.  Section 30 refers to the Prosecutor’s ability to apply for an extension of the 70
day time limit set out in section 29 CjPA.

15, Section 29 CJPA provides an ulumate 70 day deadline for the Prosccution to
‘disclose its case” in accordance with section 4 of the DCR.

16.  Section 29 does not specifically refer to section 3 of the DCR, albeit that the duty
o disclose the Crown's case is set out in section 3.

17.  Section 29 must have been intended to apply to the Crown’s duty to disclose its
case under section 3 and its duty to disclose all relevant unused material in its

possession under section 4DDCR.

18 Parliament could not have intended that the Crown’s 70 day deadline to disclose
all relevant unused material would be in isolaton of the Crown’s duty to disclose

its case within the same tirneframe,

19.  If section 29 did not include the Crown’s section 3 duty to disclose its case, then it
would mean that the Crown is not governed by a statutory deadline within which
to serve its case on the Defence. This could not have been Parliament’s intention.

20.  Section 29 necessarily applies to the Crown’s section 3 duty to disclose its case. It
follows that it also appﬁcs o the Crown’s case under Notces of Addidonal




N
1S

.
e

ividence because Notices of Addidonal Evidence relate only to evidence which

the Crown intend to rely on.

Accordingly, any Notices of Additional Evidence for filing after the said section
29 deadline should only be done after leave of the Court is issued under section
30 of the CJPA (applications for extension of time).

The DPP accepts that section 30 was intended to apply o evidence which could
not have reasonably been served within the 70 day deadline. The DPP also
accepts that Parliament intended for section 29 to apply to the disclosure of the
Crown’s case under section 3 DCR. However, the DPP did not specify the kind
of evidence that section 30 would apply to, if not Notices of Additional Fividence.

It must, therefore, follow that section 30 is intended for the Court’s leave to be
sought for further clements of its case to be filed and served where the Crown
were unable to do so within the 70 day time limit. Otherwise, it begs to question
to what type of evidence Parliament intended for section 30 to apply.

While a literal interpretation of the wording of section 30 unintentionally suggests
a need for the Crown to obtain leave in ordet to disvere cvidence beyond the
section 29 deadline, in practice the application for leave of the Court is actually
for the allowance of the admission of the evidence in question. Whether the not
the Crown obtain leave under section 30, the duty to disclose all relevant used and
urused material to the Defence is absolute and continuing,

As originally stated under the Guidance Notes, the requirement for the Crown to
obtain leave under section 30 for an extension of time is not to be confused with
the Crown’s continuing duty to disclose unused material. (Sce section 6 and 7 of
the DCR),

The Crown is duty bound to disclose all relevant evidence whether it proposes to
rely on that evidence or not.

Concern for excessive detail required by the Defence Forms

The liorms are a mere photograph of the developing stages of the case during the

pre-trial case management process.




30.

31.

33.

34

The Forms are not intended to impose obligations which have not already been
statutorily created ot imposed as a duty to assist the Court with casc management.

Whete it is the Defence’s position that it is exempt from having to answer any
particulat question in the Forms, the submission should be made to the Coust for
judicial resoive by the Case Management Judge. In any event, unless otherwise
ordered by the Court, the Forms must be filed (whether partially completed or

not.)

The word ‘Indictment was removed from Question 2 on the basis that, in
practice, the Registry provides Counsel with copies of the Indictments.

Question 21 was rephrased to inquire solely into any information already known
to the Crown in respect of a Crown wimess™ history of mental illness or
psychological disorder. Question 21 does not impose an obligation for the Crown
to investigate into a witness’ mental iliness or psychological disorder. Question
21A was added to inquite whether any such known information was disclosed.

The words ‘wof yet before the Courf were not removed from Question 30
notwithstanding the DPP’s proposal’s for the omission. The duty ro provide
notice of a joinder application is not restricted to applications to join persons
already charged before the Court. If the Crown assert a basis upon which they wall
not to disclose information related to a2 jvinder application with persons not ver
charged before the Court, an application for leave not to disclose ought to be

made to the Court.

‘I'he timelines for the exchange of materials for the Joint Hearing Bundle were

also expanded.

The title of FORM 2, “Defence Pre-Arraignment Notice”, was kept in place
notwithstanding initial discussions to amend the ttle. The FORM 2 applications
relate to applications where the legislation contemplates its making priot to
arraignment of the Accused. Where an Accused person secks to make an

co
application after having been arraigned, a successful FORM 2 application may




necessarily result in a No#le Prosegui ot other formal method of disposal of the

chatges on the indictment.

35. The timelines for the exchange of materials for the Joint Hearing Bundle were
also expanded. The DPP’s proposal for 21 days within which to file a reply to the
Defence’s supporting documents for the application to challenge the sufficiency
of evidence was decided to be excessive. Where there is a challenge to the
sufficiency of evidence to support a charge and patticulatly where 2 person’s
liberty is deprived, all efforrs to minimize delay for a judicial determination are

essential.

36. It is also envisaged thar the Crown, having approved and brought the charges
against an Accused person, will be well equipped to argue sufficiency of evidence

from the outset of the case.

37. 'The timeline for the Filing of Form 2 was expanded from 7 days to 14 days to
enable Defence Counsel to obrin a wmporary Legal Aid Certificate where
necessary for the challenge of the sufficiency of evidence.

FORM 3 and FORM 4

38. No questions were temoved from FORM 3 or FORM 4, notwithstanding Ms
Christopher’s suggestion that the questions called for excessive derails from the
Defence. It was established during the consultation process that the Forms would

serve as a mere photograph of the status of the case in its developing pre-trial
stages. Where Counsel take the view that particular details are not disclosable,
then they may choose to address unanswered questions in the TForms with the

Court.

39.  The timelines for the exchange of materials berween Counsel for the filing of a
Joint Hearing Bundle were expanded as requested duting the consultation process
to allow Counsel additonal time to compile skeleton arguments and to obtain any
authoritics upon which either side might rely.




FORMS

40

41.

43.

Questions 26-27 were changed to substitute the 15 minute reference to 30
minutes for the list of witnesses whose evidence-in-chief duration iz to be

esamated in the FORM 5.

NEW PROCEDURES FOR EMAILING THE COURT

Paragraph 17 of the Draft Guidance Notes was amended o include the new
mandatory requirement for all permissible email correspondence for the Court to

be sent to supremecourt@gov.bm.

Much appreciation is extended to the DPP, Larry Mussenden, the Deputy DPP,
Carringron Mahoney and other patticipating Crown Counsel for their very learned

and helpful input in the consultation process.

Liqually, the Court’s gratitude is conveved to Elizabeth Christopher’s learned
participation on behalf of the Criminal Defence Bar and the valued participation

of the Senior Legal Aid Counsel.

Dated this 27 day of January 2017

Shade Subair Williams
REGISTRAR
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THE QUEEN v

Indictment No. __ of 20

| Has the Defence reviewed the Guidance Notes
| applicable to this Form?

| vus _ NO

2z
Hthe answer 10 $is YHS, state nature of the pre-trial application{s)¥

N/A

24
If the answer to 1is YES, state the relicf/ osder(s) sought of the Coure:

N/A

3 4

i the answer to 1is YIS, did the Defence make the | 1£ the answer to 3 is N 3, does the Defence confirm
nature of the pre-trial application(s) and the | its uaderstanding that this is required to be done on ;
statutory provisions and case law which will be | or before the day this Form is due to be filed as 2

relied on in support known to the Prosecutory step towards filing a joint hearing bundler
Yis N/A NC YES N/A NCY
1fPage

FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)




If the answer to 5 is YIS, which mode of eeselve
resolution does the Defence seeky

| VOUR DIRE and Jor SUBMISSIONS
N/A

7 8
[f the answer fo 5 is YES and the answer to 6 is | If the answer to 5 18 YHS, will the Defence be |
VOIR IMRE, did the Defence canvass with the | referring the Court to any statutory provisions |
Prosccutor which witnesses should be made | and/or case law in support of objections?
available to attend hearingy

FiEN] NO [ YES N/A NO

9 10

f the answer to 8 18 YES, did the Defence make the | H the answer to 2 13 NO), does the Defence confirm
statutory provisions and case law which will be § its understanding that chis 15 required to be done on
rehied on in support known to the Prosecutor? or before the day this Form s due o be filed as 2
step towards filing a joint hearing bundle?

YES N/A NG YES N/A

i1
Has the Defence considered what, if any, formal § If the answer to 31 15 YES, will the Defence be

admissions should be made under sectton 30 of the | making any formal admissions?
Fuidence Act 19052

YES NO | YES NO
i3 i4

If the answer ro 12 15 Y158, has the Defence Haised | If the answer to 13 is YIS, are the Prosccutton and
with the Crown on the wording of the formal | Defence agreed on how to shorten the evidence
admission{s)? accordingly?

N()

15
Has the Defence considered what cvidence ean be | Did the Prosecutor propose read-ins under section
read-in by agrcement under section 29 of the | 29 of the Hvidence Act 19057

Hvidence Act 19057

YIS NO | YES NO
17 i8

If the answer o 16 iz YIS, did the Defence | If the answer to 16 is YII5, did the Defence refuse |
respond to the Prosecator’s proposals for read-ins? | any of the Prosecutor’s proposals for read-inse i

Vi N/A NGO YHS N/A NO

19
If the answer to 18 13 Y18, list the read-in proposals refused by the Pefence and reasons for refusal:

N/A

2lpPage
FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)




20 2i

IMas the Prosecutor indicated whether any of the | If the answer to 28 i Y138, did the Defence inform
witnesses, whose statements were served as used | the Prosecntion of any particular witnesses required
matertal, will not be called at tiah to be tendered for ceoss-examination?

Yl NO | YES N/A N()

23

If the answer to 22 iz YES, will the Defence be
| referdng the Court to any statutory provisions |
| and/or case law i support of objections?

YES N/A N}

25

If the answer to 24 is NO, does the PDeferce confirm
its understanding that this is required to be done on
or before the day this Form s due to be filed as a
step towards filing 4 joint hearing bundle?

24

H the answer to 23 i YES, did the Defence make
the statutory provisions and case law which will be
zelied on in support known to the Prosecutor?

INCY

If the znswer to 26 is YIS, has the Defence made
this known to the Prosecutor?

Doces the Defence assert the need for edits to be
made  to  franscdpts  and/or  recordings  of
statement(s) by the Accused?

Yiis N/A N(Y YHS NO
28 '
Did the Defence liaise with the Prosecutor to idenufy

any agreeable edits 1o transeripts / recordings?

N/;\

YES

30
oes the Defence assert the need for edits to be
made to video and/or audio exhibits which the
proseeution mntends to produce at triale

If the amswer to 30 is YHS, has the Defence made
this known to the Prosccutor?

YES NAA NG

| 32
13id the Defence Baise with the Prosceutor o dentify
any agreeable edise

If the answer to 34 is YHS, has the Defence made
this known to the Prosecutor?

Dees the Defence assert the need for the removal of
any photographs frosm photo albums which the
Prosecution intends to exhibit?

YIS N/A NC YES

36

Did the Defence laise with the Prosecurion in
attempt o agree which photographs can be agreed
for inclusion in the photo album(s)?

Ty
b

N/A NO

3|lPage
FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)




B 39

Does the Defence intend to call the Accused to give | Does the Defence intend to call any witnesses?
evidencer [

Yiis NO YIS NO
40 41

1f the answer to 39 is YIS, how many witnesses does | Sclect any of the following which categorizes any
the Defence intend to call? Defenee witness:

a. vulrerable person;

b, mmor i age;

c. afflicted by a medical or meneat condition
which requires speaiat consideration;

d. not flueat in Hnglish language; or

e resident overseag

NONE OF THE ABOVE

42 :
If the answer to 38 and/or 39 is YES, list the names of the witnesses and expeered time estimates for the
evidence-in-chief of cach of those wimesses (including the Accused where applicable):

44
I the answer o 43 is YES, what i3 the duration of |
the footager

43
Daes the Defence intend to play any video or audio
L evidence for the jury?

YHS NO AMINUTEHS:
45

3ocs the Defence imtend to rely on the Court to
provide electronic equipment for the viewing or
listening of the evidencer

FROUIRS:

INCY

YIS

Does the Defence intend to invite the Court to | I the answer to 47 i Y18, state the location:

attend any site visits?

Yig NO
49

H the answer to 47 i Y1S, state whether the site visit
should be scheduled at any particular stage of trial:

diPage
FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)




51
Boes the Defence perceive any parsicular security
concerns which are likely to arise at trial?

I\()

DAY OF 20

[ 'NAME AND SIGNATUR
FRINTED NAME OF gy . 3 : SIGNATURE OF ACC

ZlPage
FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)
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FORM 4 DEFENCE STATEMENT (TRIAL TIMETABLE)




GUIDANCE NOTES UNDE RPRA(.H("L DI .
T MEST B READ TIIORGUGHN LY PRIGR TG € OMI’H TION OF .l}]i‘lIO'RM

I()N MNo. 3 nf2tii7

THE QUEEN v

Indictment No.

of 20_

DATH SENT FROM THE MAGISTRATES COURT
TOTHE SUPREME COUR'E:

DAY QF 2

DAFE OF FIRST APPEARANCE
INCTHIE SUPREME COURT:

DAY OF il

DATE ARRAIGNED f pleals) enteredy;
DAY

920

20

PROSECUTTON COUNSLL:

DEFENCE COUNSEL:

Was the Defence served with a written summary of
the Prosecurion’s casc?

YIS NO

RIMINAL REFOR

2
Was the Defence seeved with 2 copy of the
Informationy

YIS NO

3
Was the Defence served with copies of alt witness
statements?

YIS NO

4
Was the Defence served with copies of all video and
audio recordings of witness interviews?

YES N/A NO

5
Was the Defence served with all expert reportst

[
Was the Defence served with copies of all maps, |
charts or other visuat aids for trial?

Y18 N/A NO | YHS NJSA N
7 &

Was the Defence served with copies of all recordings | Was  the  Defence sorved  with copics  of alt
of inculpatory or mixed statements of the | transcripts for statements described in 77

Accused?

YIS N/A NO | YES N/A NO)

WHERE THE REPLY TO ANY OF THE ABOVE QUESTIONS IS ‘NO°, THE PROSECUTOR
MUST APPLY TO THE COURT UNDER SECTION 30 OF THE CRIMINAL }URISDICT 10N
AND PROCEDURE ACYT 2015 FOR AN ORDER ALLOWING AN EXTENSION OF TIME.

; e GITDANMCE NOTES UNDER PRACTICE DIRECTION Noo 3 of 20617 -
CUUMUST BE BREAD THOROLGHL‘) PRIGRTO COMPLETION. OFT HIS FORM .

1{rPage

PORM 1 PROSEOCUE

THON

DISCLOSURE NOTICE




g9
Was the Defeace served with all relevant anused
materdal in possession of the Bermuda Police

Service and the Director of Public Prosccution’s
officer

piil
Poes the Prosccutor assert there s no unused
material in existencer

YiS NOFYLS NO
1 12

Was the Defence served with all written, video and | Was ¢the Defence served with copies of all Accused |
audio recorded witness statements obtained by the | statements  (including  cxeulparory  and  no |
Crown? comment)®

YHS NO | YES N/A MNO
i3 14

Was the Defence served with all unused expest § Was the Defence served with alt police notesr

reports and related notesr

Yiis N/A N | YIS N/A NO
15 16

F Was the Defence served with 2l custody records in
in this case or in contection to this caser
NO

Yis N/A

Was the Defence served with ali search reports in
this casc or in connectton to this caser
NO

YIS N/A

17

Was the Defence served with all warrants obtained
1 this ease ar in connection to this case?

N

YES N/A

18

Was the Defence served with all underlying wartant
documents in this case or m connection o this caser
NO

YIS N/A

1o

Was the Defence served with copies of any and all
cxisting police disciplinary records for police
officers involved or connected ta the case?

NO

YIis N/A

20

Was the Defence served with copies of any and alt
cxisting antecedent records for civilian witnesses
mmvolved or connccted eo the caser

YR N/A N}

21

 [1as the Crown been made aware of any history of
mental ilinesses or psychological disorders in
respect of all the Crown witnesses involved or
connected to the case?

NO

YES N/A

21A

If YIS to 21, has the Prosecutor made the Defence
aware of any such known history of mentat
itlnesses or psychological disorders?

YiS N/A N

22

I4d the Prosceution contact the Defence to explain the non-disclosure of any outstanding items and state

2 timeframe within which disclosure would be mader

YER N/A

T1as the Prosecutor filed a Public Interest application
under secion 8 of DURA?

- =NOTICE-QF PUBLIC INTEREST APPLICATIO

23A
H YES 1o 23, has the Proscecutor given notice of the
application to the Defenee?

N/A

2|Page

FORAM § PROSECUTTION

DISCHLOSURE NOTIOR




Doces the Prosccution intend to make an application
for an extension of a dme for service of docoments
under section 30 of CjPAF

Yis NO)

If YHS to 25, is the material, which is the subject of |
the application, in the custody of the DPPs office?

YIS NAA NO

27
If YES to 25, is the material, which is the subject of
the application, ia the custody of the Bermuda Police

28
H YES to 25, is the muaterial, which is the subject of
the application, in an overscas location?

N/A

Servicer
Yis N/A NO | YES N/A NO
29

HYLES to 25, reasons/grounds and the particulars of further evidence 1o be served should be cither printed is
block capitals below or in 2 separate document annexed to this Form.

3{Page

FORM 1 PROSEOD

TrHoN

DINCLOSURYE NOTICE




0 NOTICE OF JOINDER OF CHARGES APPLICATION
| 30 3

Dawes the Prosecutor intend to make an application | 1f YES 1o 30, has the Prosecutor made the Defence
f join the charges on this Indictment to any other | aware of the intended joinder application?

charges already before the Court {or not yer before

the Court?}

YIis NO | YIS N/A NO
32

FEYES o 30, state the names of any other persons (and ease numbers where applicable} whe would be joined
as Defendants to this Indierment if the joinder apphcation is granted:

NSA
kX)

H YIS to 30, state the names of any wimesses whose evideace wall be relied on to support the joinder

application:

GUIDANCE NOTER UNDER PRACTICE DIRECEION No.3 QF 2617
MURT BE READ TUHOROUGHLY PRIOR TO COMBLITVENG THIS FORM

CTHISTORMMUST BE FILED AND SERVED'NO UATERTHAN WITHIN 70 DAYS OF THE ;
ol DATEON WHICH THE ACCUSED WAS SENT BY THE MAGISTRATES COURT. .

PROSECUTOR'S CALCUATION OF 70 DAYS FROM DATE ACCUSED SENT PROM MAGISTRATES COURT:

-IﬁA:{ Sl OF. il i

PROSECUTOR'S NAME PRINTED:

PROSECUTOR'S SIGNATURET

4{Page
FORM I PROSECUTION DISCLOSUTRE NOTFLOL
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" SBE GUIDANCE NOTES ISSUED BY REGISTRAR UNDER PRACTICE DRIDOTION # 5 of 7

THE QUEEN v

Indictment No. ___of 20__

PROSECUTION COUNSIIL: DEFENCE COUNSEL;
DATE SENT TO TS SUPREAME CODRT - DATE OF FIRST APPEARANCE
FROM THE MAGISTRATES COURT: ENCEPITE SUPREME COURT:
DAY OF 20 DAY OF 2

DATE ARRAIGNLD:
DAY OF 20

NITIAL PROSECUTION DISCLOSURE CHECKLIST

i 3

Is the Defence in possession of the Information and | 1Tas the Defence been served with a written

Indictment containing the charges? summary of the Proscoution easer

YER NO | YES NO

3 4

Has the Defence been served with copies of police | Fas the Defence been served with copies of civilian

witness statements? witness statemenisy

YiS NO | YHS NO

5 ' )

Has the Defence been served with copies of | Does the Defence assert that  the Prosecution

statements by the Accusedr ncorrectly replied to any of questions 1-8 in FORM
1r

YIS NA NO YIS NQO

APPLICATION TO DISMISS CHARGE(S) O

8
{ written or onal application in Courr?

| WRITTEN

If YES o 7, does the Defence intend to make a

ORAL

9 )

If ORAL to 8, has the Defence liaised with the | If YHS to €, have agreed hearing dates been specified |

Prosecutor to agree hearing dates for next 30 days? m accompanying cover letter to Registrar?

YIS NO | YIS NO
ljrage

FORM 2 DEFENCE PRE-ARRAIGNMENT NOTICHE




If YIS to 11, does the Defence intend to make a
written o oral application in Court?

WRITTHN ORAL

13
If ORAL to 12, has the Defence hHaised with the
Prosecutor to agree hearing dates for nexe 30 days?

YES

15

Does the
Accused is eapable of understanding the proceedings |
at the trial, so as to be able to make a proper |
defencer :

YIS NO

Defence have concerns whether the |

14
H YES to 13, have agreed heanng dates been
specified in accompanying cover Ieteer to Registeary

NC

17

iIf YES to 16, has the Defence liaised with the
Prosecutor for ageeed proposed hearing dates duning
the next 90 day period?

YIS NO
1%
Bocs the Defence intend to enter guiity pleals) to
| cach charge on the Indictmentr

YHS NCY

==

_ NOTICE OF PLEAS

If YER to 17, have agreed headng dates been
specified in accompanying cover letter to Registrar?

YIS

NGO
'O BE ENTERED .- ..

20

1f NO to 19, does the Defence intend to enter guilty
pleals) to any one or some of the charges on the
Indictment?

NO)

23

If YES to 28, has the Defence linised with the
Prosccution to determine whether those pleas are
acceptable to the Prosecutor?

YHS N/A
COPHIS FORM MUST BEFILE
L THE DATEON WHICH THE 1

DAY OF

DATE ON WHICH THE DEFENCE WAS SERVED WITH PROSECUTION’S FORM 1 NOTICE:

.

20

SIGNATURE OF ACCUSED/DEFENCE COUNSEL:

ACCUSED/DEFENCE COUNSEL NAME PRINTED:

,.._
T
Ea
e
)
ot
-

2|kage
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3|rage
FORM 2 DEFENCE PRE-ARRAIGNMENT NOTICE







L GUIBANCE NOT

. PRACTICE DIRECTION FORM 3 (e by 14 Regieior 27 Jannary 2017y -

UUMIIST BE READ THOROUGHLY PRIOR TO COMPLE

OGN No, 3 of J17 R
FON OF THIS FORM .-

THE QUEEN v

Indictment No. ___of 20

DATHESENT TO THE SUPREME COURT
FROM THE MAGISTRATES COURT:
20

JEAVY OF

DATE OF FIRST APPEARANCE
INTHE SUPREME COURT:
20,

DAY OF

IXATE ARRATGNELY (IF plea entereds:
DAY

OF

20

PROSECUTION COUNSEL:

DEFENCE COUNSEL:

Is the Defence in possession of 2 copy of the
| Indictment”

YEHS NO

Was the Defence served with 2 summary of the
Proscewtion case?

YIS NO

p
Was the Defence served with copies of police
witness staternents?

YIS NO

2A
Was the Defence served with written copies of
civilian witness statements?

YES N}

3
Was the Defence served with audie or video
recordings of civilian witness statements?

Yiis NGO

4

Does the Defence assert that the Prosccution has
not served any particular police/civiltan witness
statement(s)/recording(s) in existence? [

YIS NO

5

IEYES to 4, did the Defence make 2 written request
ter the Prosccution for service?

NO

YES RNAA

7

Tf YES to 4 and 5, did the Prosecution state a likely
| timeframe for servicer

NOY

YHS N/A

6
If YES to §, on what dase was the first weitten
request madey

DATE: N/A _

ijrage
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If YIS to 1A, does the wrtten summary refer to
expert evidence or call for expert evidencer

i
Has the Proseemtor confinmed that expert evidence
will be calledr

H YIS 10 12, state any known info re the expert
report{s) which the Defence asserts to be unserved:

N/A

YIS M/A NO | YES NO

#H iz

[id the Prosecution serve any expert reports? Baes the Defence assert that the Prosccution did |
not seqve any cxpert reports in existence? '

Y NO | YHS NG

13 i4

If YES to 12, has the Defence made a written
request to the Prosecutor for service of the unserved
expert report(s)r

N()

YES N/A

15
If YIS to ¥, on what date was the first written
request mader

17
If YES to 16, what timeframe for service was

statedy

16

I YEHS to 14, did the Prosecution reply stating a
likelv timeframe for service of the unscrved
report{s)r

Yl N/A N

19
Was the Defence served with copics of any maps,
charts or other like visuval aids for trial user

YES NO

20
Did the Prosecution make allowance for the Defence
to view the Crown exhibits prior to trialy

YES NQ

21

If YES 1o 28 did the Defence agree to view the
Crown exhibits at the time and place propased by
the Prosecutionr

Yiis NG

22
Are there currently any unseen exhibits which the
Defence intends to view prior to trialy

YIS N

23
Did the Prosecution provide the Defence with copies
| of any video or audio exhibit(s)?

YRS NO

24

Docs the Defence assert thae the Prosecution did
not serve copies of any partcalar video or audio
exhibits?

Ylis NO

5
Was the Jefence served with copies of any photo
albums containing a Tegend’ of photos therein?

YIS NO

[ 26

Daoes the Defence assert that the Prosecution did |
not serve copies of any pasticular photographsy [

YIS NGO

27

Ff YES to 24 and/or 26, did the Defence make a
written request to the Prosecution for service?

NO

YHS N/A

29
If YHS to 27, did the Prosecution reply smating 2
likely timeframe for service?

YHS N/A N

28
H YES to 27, what 15 the date of the first written

request?

N/A

2|Fage
FORM 3 DEFENCE STATEMENT




31
2 the Prosecutor serve the Defence with copics of | Did the Prosecutor serve the Defence with copies of
all recordings of Accused statements? transcripts for all recorded Aecused statementsr
YES N/A NO O YHS N/A NO
33 34 5
Does the Defence assert that the Prosecution did | If YES to 33, did the Defence make 2 written
not serve copics of any Accused statements? request to the Prosccution for seevice?
Ylis NG YES N/A NO
35 36
If YIS ro 34, what is the date of the first written { [f YIS o 34, did the Prosecution reply staring a
request’ likcly timeframe for service?

N/A | YER N/A NO
37

FEYER 1 36, what timeframe was stated?

N/A
_-BEFENCE REPLY TO FORM 1 DISCLOSUR TIC]
! : 0 LOSURE AND CRIMIN :REF()RM‘.AC 24}15)-:
T : POLICE EVIDENCE UNUSED MATERIAL. .
39 40
Was the Defence served copies of all exculpatory | Was the Defence served copies of police notes?
and/o ‘no-comment’ type Accused statements?

YIis N/A NGO | YRS NGO
4“1 ' 42

Was the Pefence served copies of search reports? Was the Befenee seeved copies of custody reports?
YIS NO YRS NO
43 ’ 44

Was the Defence served copies of warrants? Was the Defence served copies of previous police

disciplinary records?

YIS NG YR

45
If no to 39, 40, 41, 42, 43, and/or 44 did the Defence
make 2 written request for service?

YIS N/A NQO)

~ EXPERT EVIDENCE UNUSED MATERIAL

a6
Was the Defence served copies of any espert notes
or unused reports?

1 47
If NO to 46, did the Defence make a written
request o the Prosecution for servicer

YES N/A N} N/A NO

VS

48
If YES to 47, did the Prosecution reply stating a
likely timeframe for service?

YIS N/A NO

_ CIVILIAN WITNESS EVIDENCE UNUSED MATERI

50
Was the Defence served copics of antecedent
recordsy

YHS NO

3|Page
FORM 3 DEFENCE STATEMENT




52
State the general nature of the Accused person’s defence:

53
| State any statutory defences on which the Accused person intends to rely:

54
State any common law defences on which the Accused person intends to rely:

55
State the matters of fact on which the Accused takes issue with the Prosecution:

56
Will the Accused be relying on any defences which assert a lack of mental competency or a defective

state of mind? If so, provide details:

N/A

4|Page
FORM 3 DEFENCE STATEMENT




If the Defence intends to call any alibi evidence, please state the name, address and date of birth of
the intended alibi witness(es):

N/A

58

State ail material information identifying or finding the intended alibi witness where either the
name, address or date of birth of that person is unknown:

N/ A

39A
If so, how many expert witnesses will be called?

59
Does the Defence intend to call expert evidence?

YES NO
60 '
H YES to 59, describe the nature of the Defence expert evidence:

N/A
G1
IfYES to 59, state the name(s), business title(s) and address(es) of the Defence expert wimess{es):

N/Aa

62 63

If YES 1o 89, has the Defence obtained copies of | If YES 1o 62, what is/are the date(s) of the |
any expert reports? report(s):

YES NO { N/A

64

¥ YES to 62, has the Defence provided the
Prosecution with a copy of the expert report(s)?

YES NO

Sirage
FORM 3 DEFENCE STATEMENT




66
Has the Accused been made to understand
his/her right to decide whether to give evidence

on the witness stand and whether to call
witnesses at trial?

YES NO

67

Has the Accused been made aware of the
Prosecutor’s and any Co-Accused’s right to
cross-examine the Accused and any of the
Accused’s witnesses who give evidence at trial?

YES NO

68

Has the Accused been made to understand the
various ways a character shield may be lost at
trial and the possible consequences of the loss of
shield?

YES NO

69

Has all the evidence disclosed been fully
explained to the Accused or has the Accused
been given access to all evidence disclosed by |
the Prosecutor?

YES NO

78
Has Defence Counsel obtained full instructions
from the Accused in respect of the evidence

disclosed?

[ his/her rights to challenge in the jury selection

YES NO

DATE PROSECUT]ON SERVED FORM 1:

71
Has the Accused been made tc understand

process?

DAY OF 20
SIGNATURE OF DEFENCE COUNSEL: SIGNATURE OF ACCUSED:
PRINT NAME: PRINT NAME:
BLEGINTEY A VE PIEINGUNTAR D = rtorn 27 81 IPUAG 1y it
6iPage
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THE QUEEN v
Indictment No.

of 20

1
Has the Prosecutor reviewed the Guidance

Notes applicable to this Form?

YES NO

2

H the answer to 1A is YES, state nature of the pee-teial application(s)v

ZA

If the answer to 14 is Y138, state the relief/ order(s) sought of the Court:

3

If the answer to A is YES, did the Prosecutor
make the nature of the pre-trial application(s)
and the statutory provisions and case law which
will be relied on in support known to the Defence?

N/A N

4

If the answer to 3 is N{), does the Prosecutor
understand that this is reqmred to be done on or
before the day this Form is due to be filed as a step
towards filing a joint hearing bundle?

NO

YIS N/A

YHS

1{Page
FORM 5 PROSECUTION (TRIAL TIMETABLE) STATEMENT




—

amendments to the Indicoment are requizeds

{las  the Prosecuror considered  whether  any

6
Ias the Prosccutor considered whether or not any |
pargculars of Indictment should be prepared?

YES _ _ NO)

If the answer to 8 18 Y128, did the Prosecutor make

the nature of the pre-trial application(s) and the

statutory provisions and case law which will be
relied on n support known to the Defencer

Ylis NQO

7 i
[fa¢ the Prosecutor constdered the incluston of
aftemative/lesser  included  offences in the
mdictment?

Yiis NO [YE
g . 10

If the answer to 9 is NCO), does the Prosecutor
understand that this is sequired to be done on or
before the day this Form is due to be filed as a step
towards filing a joint hearing bundler

1t

{ias the Prosecutor fully reviewed the

YIS

Pefence

FORM 3 and FORM 4 sexrved by the Defencer

NO
.

iz
Does the Proseeutor seck to file any Notices of
Additional Hvidence prior eo start of the triale

13

Adiditional evidence can be filed

YES N/A

NO

If the answer to 32 15 YHS, does the Proscoutor ]
understand that leave of the Court under section
30 CJPA is required before any Notices of

YES

i3

the Defencer

Yiis

| 1f the answer to T4 15 YIS, did the Prosecutor serve
| copies of the proposed additional evidence on

16
[f the answer to 15 35 N{)Y, does the Prosecutor
understand  thar  this  evidence must be  served
forthwith whether or not the Court allows s
admisston:

——

Are there any relevant unused materials in the
possession of the DPP’s Office to be disclosed to the

Are there any relevant unused materdals not yet in the
possession of the DPP's Office to be disclosed o the

when service shoudd be expected?

Defencer Defencer
Yis NO YRS NO
i :

If the answer to 18 is YHES, has the Prosccutor made [
contact with the Defence in the lase 2 days 1o itemize
| the outstanding items and to advise the Defence

list of the Crown witnesses in the gencral
which they are likely to be calied at trial?

YIS

T1as the Prosecutor fled and served wath chis iorm a

order in

NO

Tlas the Prosccutor filed and served with this Form z |
schedule of the Crown exhibits to be tendered at |
trialy

Y18 _ __NO

2{Page
FORM 5 PROSECUTION {TRIAL TIMETABLE) STATEMENT




23
Will the prosecution be tendering video/audio
cxhibits?

YIS

T34

If the answer to 23 is YIIS, what is the duration of
the footager

TIOURS:

25
How many Crown witnesses will be called at trial 1o
give vive voce evidence?

Is the evidence in chief for any of the Crown
witnesses expected to exceed 30 minutes?

YIS NO

27
Srate the names and the time estimates foe the evidence
to be on the witness stand in exeess of 30 minutes durin

28
Does the Proscewtor intend 1o invite the Court to
artend amy site visirs?

YIS NG

-in-chief of cach prosecution witness who is expeeted
g evidence in chich

30 :
If the answer to 28 is YIS, state any particular time
or stage at which the site visit should be scheduled:

32
THas the Crown identificd any of its witnesses whose
evidence may be read in ar trial under section 29 of
the Lvidence Act 1905 or under PACIE 20067

YHS NO

4 . .33.

HYES to 32, has the Prosceutor proposed witness |
read-ins to the Defence for ageeement?

34

cach of the Prosecutor’s proposals for readuins?

YHS N/A N}

IFYES to 33, did the Defence provide response(s) to 0

36

If the answer to 35 s YIS, did the Prosecutor make
the basis for the application(s) and the statutory
provisions and case law which will be relicd on in
support known to the Defencer

Lyaes the Prosecutor perceive any particular secusity
concens which are likely to arisc at triale

YLs NQO

H the answer to 36 is NO), docs the Prosecutor
understznd thar this i required to be done on ar
before the day this Form is due to be filed a2 a step |
towards fifing a joint hearing bundle?

N3

e

3{Pa
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' SRVED NO LATER THAN 14 DAYS /

ON WAS SERVED WITH FORMS 3 ANDY.

DATE PROSECUTOR WAS SERVED WITH FORM 3 AND FORM 4:

DAY OF 20

T PROSECUTOR'S NAMEAND SIGNATURE -t i 0 s
PRINTED NMAME OF PROSECUTOR: SIGNATURE OF PROSECUTOR:

REGISTRY DATE FILING STAMP SIHHOULD BE PLACED HERE:

4| Page
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