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CONDITIONS OF CONTRACT

GENERAL CONDITIONS

The conditions of contract are the Conditions of Contract for Construction,
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Edition 1999, published by the Federation Internationale des Ingenieurs-
Conseils (FIDIC).

The General Conditions of Contract are amended by the particular
conditions of Contract.
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AGREEMENT (Sample contract Document)
The Employer is Government of Bermuda, Ministry of Public Works

The Contractor is

The Employer desires the execution of certain Works known

OFFER
The Contractor has examined the documents listed in the Appendix which forms part of this
Agreement and offers to execute the Works in conformity with the Contract for the sum of

(in words)

(in $
figures) N
Or such other sum as may be ascertained under the Contract.
This offer, of which the Contractor has submitted two signed originals, may be accepted by the
Employer by signing and returning one original of this document to the Contractor before
(insert date)

The Contractor understands that the Employer is not bound to accept the lowest or any offer received
for the Works.
Authorised to sign on behalf of the

Signature: ~ Contractor

Name: Tl Date: - _—
Capacity: .
ACCEPTANCE

The Employer has by signing below, accepted the Contractor’s offer and agrees that in consideration
for the execution of the Works by the Contractor, the Employer shall pay the Contractor in accordance
with the Contract. This Agreement comes into effect on the date when the Contractor receives one
original of this document signed by the Employer.

Authorised to sign on behalf of the
Signature: Ministry of Public Works

Name: Date:

Capacity:
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General Conditions

b=,
GenFral Provisions

11
Definitions

1.1.1
The Contract

Gereral Condiions

In the Conditions of Contract (“these Conditions™), which include Partlcular Conditions
and these General Conditions, the following words and expressions shall have the
meanings stated. Words indicating persons or parties include corporations and other
legal entities, except whars the context requires otherwise.

1114

11.1.2

1143

1114

1.1.1.5

1.1.1.8

1.4.1.7

15000

*Contract” means the Contract Agreement, the Letter of Acceptance, the
Latter of Tender, these Conditions, the Specification, the Drawings, the
Schedules, and the further documents {if any) which are listed In the
Contract Agreement or in the Letter of Acoeptance.

“Contract Agreement™ means tha contract agraement {if any) referred to in
Sub-Clause 1.6 [Contract Agreamaent].

“Letter of Acceptance” means the letter of formal acceptance, signed by
the Employer, of the Letter of Tender, including eny annexed memoranda
comprising agreaments between and signad by both Parties. If there is no
such Istter of acceptancs, the expression “Letter of Acceptance” means the
Contract Agreement end the date of Issuing or receiving the Letter of
Accsptance means the date of signing the Contract Agreement.

“Letter of Tonder' means the document entitied letter of tendsr, which was
complated by the Contractor and includes the signed offer to the Employer
for the Works.

“Specification” means the document entitied specification, as included In
the Contract, and any additions and modifications to the spscification in
accordance with the Contract. Such document specifles the Works.

“Drawings” means the drawings of the Works, as Included in the Contract,
and aeny additonal and modified drawings issued by {or on behalf of) the
Employer in accordance with the Contrect.

"Schedules” means the document(s) entitlad schedules, completed by the
Contractor and submitted with the Letter of Tender, as included in the
Contract. Such document may include the Bill of Quantiiles, data, lists, and
schedules of rates and/or prices.

“Tender’ means the Letter of Tender and &ll other documents which the
Contractor submitted with the Letter of Tender, as included in the Contract.

“Appendix to Tender” means the completed pages entitled appendix to
tender which are appended to and form part of the Letter of Tender.

*Bill of Quantitles” and “Daywork Schedule” msan the documents €0
named (if any) which are comprised in the Schedules.

- 4



1.1.2
Parties and Persons

1.1.3
Dates, Tests, Periods
and Completion

1.1.2.1

1.1.2.2

1.1.23

11.24

1.1.25

11.26

1.1.27

1.1.2.8

1.1.29

1.1.2.10

1.1.31

1.1.3.2

1133

“Party" means the Empiloyer or the Contractor, as the context requires.

“Employer” means the person named az employer in the Appendix to
Tender and the legal successors In title to this person.

"Contractor” means the person(s) named as contractor in the Letter of
Tender accepted by the Employer and the iegal successors in title 1o this
person(s).

“Engineer” means the person appointed by the Emplover to act as the
Engineer for the purposss of the Contract and named in the Appendix to
Tender, or other person appointed from time to time by the Employer and
notified to the Contractor under Sub-Clause 3.4 [Replacement of the Engineer].

“Contractor's Representative” means the person named by the
Contractor in the Contract or appolnted from time to time by the Contractor
under Sub-Clause 4.3 [Contractor's Rspresentative), who acts on behalf of
the Contractor.

“Employer's Personnel” means the Engineer, the assistants referred to in
Sub-Clause 3.2 [Delegation by the Engineer] and all other staff, labour and
other employess of the Engineer and of the Employer; and any other
personrel notified to the Contractor, by the Employer or the Englneer, as
Employer’s Parsonnsl,

“Gontractor’s Personnel" means the Contractor's Representative and all
personnel whom the Contractor uilises on Site, who may include the staff,
labour and other employees of the Contractor and of each Subcontractor;
and any other personnel assisting the Contractor in the exacution of the Works.

“Subcontractor” means any person named In the Contract as a
subcontractor, or any person appolnted as a subcortractor, for a part of the
Works; and the legal successors In title to sach of thess persons.

“DAB" means the person or three persons so named In the Contract, or
other person(s) appointed under Sub-Clause 20.2 [Appointment of the
Dispute Adjudication Board] or Sub-Clause 20.3 [Faliure o Agree Dispule
Adjudication Board)]

*FIDIC™ means tha Fédération Intemationale des Ingénieurs-Consalls, the
internationel federation of consuiting enginesrs.

"Base Date” means the date 28 days prior to the latest date for subrission
of the Tender.

*Commencement Date” means the date notfied under Sub-Clause 8.1
[Commencement of Works).

"Time for Completion” means the time for cornpleting the Works or a
Section (as the case may be) under Sub-Clause 8.2 [Time for Completion],
as stated in the Appendix to Tender (with any extenslon under Sub-
Clause 8.4 [Extonsion of Time for Completion]), calculated from the
Commencement Date,

“Tests on Completion” means the tests which are specified in the Contract
or agreed by both Parties or Instructed as a Variation, and which are caried



1.1.4
Money and Payments

Genaral Candiligns

1.1.3.6

1.1.3.6

1.1.37

1.1.38

1.1.89

1.1.44

1142

1.1.4.3

1.1.44

1.1.4.5

1.1.46

1.14.7

1.1.4.8

11498

1.1.4.10

out under Clause 8 [Tests on Compistion] bafors the Works or a Section (as
the case may be) ara taken over by the Employer.

“Taking-Over Certificate” means a certificate Issusd under Clause 10
{Empiloyer’s Taking Over].

“Tests gfter Completion” means the tests (if any) which are gpecified in the
Contract and which are carried out in accordance with the provisions of the
Particuler Conditions after the Works or a Sectlon {as the case may be) are
taken over by the Emplover.

*Defacts Notlfication Period” means the pericd for notifying defects in the
Works or a Section {as the case may be) under Sub-Clause 11.1
[Campletion of Ouistanding Work and Hemedying Dafecls), as stated In the
Appendix 1o Tendar {with any extension under Sub-Clause 11.3 [Extension
of Defects Notificatlon Period]), calculated from the date on which the Works
of Section s compieted as certifisd under Sub-Clause 10.1 [faking Over of
the Works and Sections].

“Performance Certificate” means the certificate issued under Sub-
Clause 11.9 Performance Cerifficale].

“day” means a calendar day and “year® means 365 days.

“Accepted Contract Amount” means the amount accepted in the Letter of
Acceptanca for the execution and completion of the Works and the
remedying of any defects.

“Contract Prlce” means the price defined in Sub-Clause 14.1 {The
Coriiract Price], and includes adiustments In accordance with the Contract,

“Cost” maans all expsnditure reascnably incurred {or to be Incurred) by the
Contractor, whether on or off the Site, including overhead and similar
charges, but does not include profit.

*Final Payment Certificate” means the payment certificate issued under
Sub-Clause 14.13 [issue of Final Payment Cerifficate].

“Flnal Statement" means the statement defined in Sub-Clavss 14.11
[Application for Final Payment Certificate).

*Foreign Currensy” means a curmency in which part {or al} of the Conlract
Price Is payable, but not the Local Currency.

“Interim Payment Certificate” means a payment certificate issued under
Clauss 14 [Coriract Price and FPaymertd], other than the Final Payment
Cortificats.

“Local Currency” means the currency of the Country.

“Payment Certificate™ means a payment certificate lssued under Clause 14
{ Contract Price and Payment ).

"Provialonal Sum"® maans a sum {f any) which is spacffied In the Contract ag
& provisicnal sum, for the execution of any part of the Worle or for the eupply
of Plant, Matsrials or services under Sub-Clause 13.5 [Provisional Sums).

3



11.5
Works and Goods

1.1.8
Other Definitions

1.1.4.11

1.1.4.12

1.1.5.1

1.1.5.2

1.1.6.3

1.1.5.4

1.1.65

1.1.56

11567

1.1.5.8

1.1.8.1

11.62

1.1.6.3

115

1164

"Retention Money” means the accumulated retertion moneys which the
Employer retains under Sub-Clause 14.3 [Appiication for Interim Paymant
Certificates] and pays under Sub-Clause 14.9 [Payment of Retontion

Money].

"Staternent” means a statement submitted by the Contractor as part of an
application, under Clause 14 [Coniract Price and Payment], for a payment
certificata.

“Contractor's Equipment” means all apparatus, machinery, vehicles and
other things required for the exacution and compietion of the Works and the
remedying of any defects. Howsver, Contractors Equipment excludes
Temporary Works, Employer's Equipment (if any), Plant, Materials and any
other things intended to form or forming part of the Permanent Works.

"Goeds” means Contractor's Equipment, Materials, Plant and Temporary
Works, or any of them as appropriate.

“Materials™ means things of all kinds {other than Plant) intended to form or
forming part of the Permanent Works, Including the supply-only materials (f
any) to be supplied by the Contractor under the Contract,

"Permanent Works" means the permanent works to be exscuted by the
Contractor under the Contract.

“Plant” means the apparatus, machinery and vehicles intended to form or
forming part of the Permanent Works.

“Section” means & part of the Works spacified in the Appendix to Tender as
a Section (if any).

“Temporary Works" means &ll temporary works of every kind {other than
Contractor's Equipment) required on Ste for the execution and completion
of the Permanent Works and the remedying of any defects.

“Works"™ mean the Permanent Works and the Temporary Works, or either of
them as approprigte.

"Contractor's Documents” means the calculations, computer programs
and other software, drawings, manuals, models and other documenis of
a technical nature (if any) supplied by the Contractor under the
Gontract,

“Country” meens the country In which the Site {or most of H) is located,
whers the Permanent Works are to be executsd.

“Employer’s Equipment” means the apparatus, machinery and vehicles (if
any) made avallabls by the Employer for the use of the Contractor In the
sxecution of the Works, as stated in the Specification; but does not include
Plant which has not been teken over by the Employer.

"Force Majeure” is defined in Clause 12 [Force Majsure).
“Lawe” means all naticnal (or state) ieglsiation, statutes, ordinances and

other laws, and ragulations and by-laws of any legally constituted public
authority.



1.1.8.8 “Performance Security’ means the security (or securities, f any) under
Sub-Clause 4.2 [Performanca Secuirity),

11,67 "Site® means the places whera the Permansnt Works are to be axecuted
and to which Plant and Matsrials are to be delivered, and any other places
as may be specified in the Contract as forming part of the Site.

1.1.6.8 “Unforeseeable” means not reasonably foresesable by an experienced
contractor by the date for submission of the Tender.

1.1.6,8 "Varation" means any change to the Works, which is instructed or
approved as 2 variatlon under Clause 13 [Vanations and Adjustments].

1.2
Interpretation in the Contract, except where the context requires otherwise:

{8 words Indicating one gender Include all genders;

{b) words indicating the singular also include the plural and words inclcating the
plural also Inciude the singular;

{¢) provisions including the word “agree”, “agreed” or "agreement” raquire the
agresment to be recorded In writing, and

{d) “written” or "in wriing® means hand-written, type-written, printed or
slectronically made, and resutting in a permanent record.

The marginal words and other headings shall not be taken Inte consideration In the
Interpretation of these Conditions.

1.3

Communications Wherever these Conditions provide for the giving or issuing of approvals, cerifficates,
consents, determinations, notlces and requests, these communications shall be:

(8) in writing and dallvered by hand (against receipt), sent by mail or courler, or
tranemitted uslng any of the agreed systems of slectronic transmisslon as
stated in the Appendix to Tender; and

{p) deliverad, sent or transmitted to the address for the recipient’s communications
as stated in the Appendlx to Tender. However:

0 if the recipient gives notice of ancther address, communications shall
thereafter be dellvered accordingly; and

() If the recipient has not stated otherwise when requesting an approval or
consent, it may be sent to the address from which the request was
Issued.

Approvals, certfficates, consents and determinations shall nct be unreasonably
withheld or delayed. When a certificate is issued to a Party, the certifier shall send a
copy to the other Party. When a notics is issued to a Party, by the other Party or the
Engineer, 2 copy shall be gent to the Englneer or the other Party, as the case may
be.

1.4

Law and Language The Contract shali be governed by the law of the country (or other jurisdiction) stated
jf'go gbég the Aoperadx to Tender,
(‘? ﬂ ébi ¥ ﬂ'mm are versiong of any part of the Contract which are written in more than one
lang uage, tha version which Is In the niling lenguage stated in the Appendix te Tender
shali prevafl,
\. ﬁ;DH-. 1‘3"33" 5



1.5

Priority of Documents

1.6
Gontract Agreement

1.7
Assignment

1.8

Care and Supply of
Documents

”‘

\

o

.l

The language for communications shall be that stated In the Appendix to Tender. ¥ no
languags is stated there, the language for commurications shall ba the language In
which the Contract (or most of i) is written.

The documents forming the Contract are to be taken as mutually explanatory of one
another. For the purposes of interpretation, the priority of the documents shall be in
accordance with the following saquence:

{a) the Contract Agreement (if ary),

{t) the Letter of Acceptance,

{c) the Letter of Tender,

d the Particular Conditions,

(e} these General Conditichs,

i} the Specification,

{g) the Drawings, and

) the Schedules and any other documents farming part of the Cantract,

If an ambiguity or discrepancy Is found in the documents, the Engineer shall issue any
necessary darification or instruction.

The Parties shall enter into a Contract Agreemant within 28 days after the Contractor
recelves the Letter of Acceptance, unisss they agree otherwise. The Contract
Agreement shall be based upon the forrn annaxed to the Partlcular Conditions. The
costs of stamp duties and simllar charges {if any) imposed by law In connection with
erttry into the Gontract Agreement shall be bome by the Employer.

Nefthsr Party shall assign the whole or any part of the Contract or any bensfit or
Interast in or under the Contract. However, either Party:

@  may assign the whole or any part with the prior agresment of the other Party,
at the sole discreticn of such other Party, and

()  may, as security in favour of a bank or financial institution, assign its right to any
monays due, or to become due, under the Contract,

The Specification and Drawings shall be in the eustody and care of the Employer.
Unless otherwise stated in the Contract, two copies of the Contract and of each
subsequent Drawing shall be supplisd to the Contractor, who may make or request
further coples at the cost of the Contractor,

Each of the Contractor's Documents shall be in the custody end care of the
Contractor, unless and until taken over by the Employer. Unless otherwise stated In
the Contract, the Gontractor shall suppiy to the Enginger six copies of each of the
Contractor’s Documents.

The Gontractor shall keep, on the Sits, a copy of the Contract, publications named in
the Specfiication, the Contractor's Documents (if any), the Drawings and Variations
&and other communications given under the Contract. The Employer’s Personnel shall

cha\{ethe right of access fo all these documents at all reascnable imes.

.-r

lf Aarty becomes aware of an error ar defect of a technical nature in a document

Which was prepared for uge in executing the Works, the Party shall promptly give
ti;ﬁe to the other Party of such error or defect,



1.9

Delayed Drawings or
Ingtructions

1.10

Employer's Use of
Contractor's Documents

1.11

Contractor's Use of
Empioyer’s Dacuments

The Contractor shall give notice to the Englneer whenevar the Works are fikely to be
delayed or disrupted if any necessary drawing or instruction is not Issued to the
Contractor within a particular time, which shall be reasonabis. The notice shall includs
details of the necessary drawing or instructlon, datails of why and by when it should
be Issued, and detalls of the nature and amount ¢f the delay or distuption likely to be
sufferad if it is late.

If the Contractor suffers delay and/or incurs Cost as a result of a fallure of the Engineer
to issue the notified drawing or instruction within a time which Is reasonable and is
specified in the notice with supporting detalls, the Contractor shall give a further notica
to the Englneer and shall be sntitted subject to Sub-Clausa 20.1 [Contractor’s Claims] to:

(80 an extension of time for any such delay, if completion s or will be delayed,
under Sub-Clause B.4 [Exiension of Time for Completion], and

(b} payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After racelving this further notics, the Engineer shall procesd In accordance with Sub-
Clause 3.5 {Determinations] to agres or determine thess matters,

However, if and to the extert that the Engineer's failure was caused by any error or
delay by the Conirgctor, Incfuding an error in, or delay In the submission of, any of the
Contractor’'s Documnents, the Contractor shall not be entitied to such extension of
time, Gost or profit.

As betwsan the Parties, the Contractor shall retain the copyright and other intellectual
property rights in tha Contractor's Documents and other design documents made by
(or on behalf of) the Contractor.

The Contractor shall be desmed (by signing the Contract) to give to the Emplover a
non-terminable trensferable non-exclusiva royalty-free licence to copy, use and
communicate the Contractor's Documents, including making and using modffications
of them. This licence shall:

(@  apply throughout the actual or imtended working life (whichever is longer) of the
relevant parts of the Works,

{b) eniitle eny person in proper possession of the relevant part of the Works to
copy, use and communicate the Contractor’s Documents for the purposes of
completing, operating, maintaining, altering, adjusting, repaidng and
dempolishing the Works, and

(e} in the case of Contractor's Dosuments which are in the form of computer
programs and other software, permit their uze on any computer on the Site and
other places as envisaged by the Coniract, Including replacements of any
computers supplied by the Contractor,

The Contractor's Documents and ather dasign documents made by (or on behalf of)
the Contractor shall not, without the Contractors consent, be used, copied or
communicated to a third party by {or on behalf of) the Employer for purposes other
than those permittad under this Sub-Clause.

As between the Partles, the Employer shall retain the copyright and other intellectua
property rights in the Specification, the Drawings and cther documents made by {or
on behalf of} the Employer. The Coniractor may, at his cost, copy, use, and obtain
communication of these documents for the purposes of the Contract. They shall not,

7



1.12
Gonfidential Details

1.3
Compliance with Laws

1.14

Joint and Several
Liablility

2.1
Right of Access to
the Site
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without the Employer's consent, be copied, used or communicated to a third party by
the Contractor, except as necessary for the purposes of the Contract.

The Contractor shall disclose all such confidential and other information as the
Engineer may reasonably requlre in order to verify the Contractor's compiiance with
the Contract.

The Contractor shall, in parforming the Contract, comply with applicable Laws. Unless
otherwise stated in the Particular Conditlons:

(@  the Employer shall have cbtained {or shall obtain) the plenning, zoning or similar
permission for the Permanent Works, and any other permissions described in
the Specification as having been {or being) obiained by the Emplover; and the
Employer shall indemnlfy and hold the Contractor harmless against and from
the conseguences of any failure to do so; and

) the Gontractor shall give all notices, pay all taxes, duties and fees, and obtain
all permits, licances and approvals, as required by the Laws In relation to the
execution and completion of the Works and the remedying of any defects; and
the Contractor shall iIndemnify and hold the Employer harmiess egainst and
from the consaquences of any failure to do so.

I the Contractor constitutes {under applicable Laws) a joint venture, consortium or
other unincorporated grouping of two or more persons:

{a)  these persons shall bs deamed to be joirtly and severally liable to the Employer
for the performance of the Contract;

)  these persons shell notify the Employer of their leader who shall have authority
to bind the Contractor and each of these persons; and

{c) the Contractor shall not atter its composition or legal status without the prior
consent of the Employer.

The Employer shall give the Contractor right of access to, and possession of, all parts
of the Site within the time {or times) stated in the Appendix to Tender. The right and
possession may not be exclusive to the Contractor. If, under the Contract, the
Employer is required to give {to the Coniractor) possession of any foundation,
structure, plant or means of access, the Employer shall do so In the time and manner
stated in the Specification. Howaver, the Employer may withhold any such right or
possession url the Performance Security has been recsived.

if no such time is stated in the Appendix to Tender, the Employer shalt give the
Contractor right of access 1o, and possession of, the Site within such times as may
be required to enable the Contractor to proceed in accordance with the programme
submitted under Sub-Clause 8.3 [Programme].

1{ ﬂ'\e Contractor suffers delay and/or incurs Cost as a result of a fallure by the
Emgbyer to give any such right or possession within such time, the Contractor shall
dive inotice to the Engineer and shall be entitied subject to Sub-Clause 20.1
tractor's Claims] to:



2.2

Permits, Licences or
Approvals

2.3
Employer's Personnel

2.4

Employer’s Financial
Arrangements

25
Employer's Claims
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{8) an extension of ime for any such delay, if completion is or will be delayad,
under Sub-Clause 8.4 [Exdansion of Time for Completion], and

(&) payment of any such Cost pius masonable profit, which shall be included Ini the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Deferminations] to agree or determine these matters.

Howavaer, If and to the extent that the Employer's fallure was caused by any émor or
deday by the Contractor, including an error in, or delay in the submission of, any of the
Contractor's Docurnents, the Contractor shall not be entltled to such extension of
time, Cost or profit.

The Employer shall {where he is In @ position to do eg) provide reasonable asslstance
1o the Contractor at the request of the Contractor:

(a8 by obtaining coples of the Laws of the Country which are relevant to the
Contract but are not readlly available, and

{)  for the Contractor's appillcations for any permits, licences of approvals required
by the Laws of the Gountry:

1] which the Contractor Is required fo obtain under Sub-Clauge 1.13
[Compliance with Laws],

i for the defivery of Goods, including clearance through customns, and

i) for the export of Contractor's Equipment when it is removed frorm the Site.

The Employer shall be responsible for ensurng that the Emplover's Personnel and the
Employser's other contractors on the Site:

(8) co-operate with the Contractors efforts under Sub-Clauss 4.6 [Co-oparation,
and

{h)  take actions similar to those which the Contractor is required to take under sub-
paragraphs (&), {b) and {g) of Sub-Clause 4.8 [Safety Procedures] and uncier
Sub-Clause 4.18 [Protection of the Environment].

The Employer shall submit, within 28 days after receiving any request from the
Contractor, reasonabls evidence that financlal arrangements have been made and are
being maintained which will enable the Employer to pay the Contract Price {as
estimated at that time) In accordence with Clause 14 [Contract Price and Payment). i
the Employer intends to make any material change to his financial arrangements, the
Employer shell give notice to the Contractor with detalled particulears.

if the Employer considers himself to be entitled to any payment under any Clauss of
these Conditions or otherwise in connaction with the Contract, and/or to any extension
of the Defecta Notification Period, the Employer or the Engineer shall give notice and
particulars to the Contractor. However, notice is not required for payments due under
Sub-Clause 4.19 [Electiicity, Water and Gas), under Sub-Clause 4.20 [Employer’s
gau:pment and Free-issue Matorial], or for other gervices requested by the Contractar.
1»
ce ghall be given as soon as practicable after the Employer became aware of
fho ent or circumistancas giving rise 1o the claim. A notice relating to any extension
r;z Defects Notification Period shall be given before the expiry of such pericd.

Genaial Conditions \ﬂ‘mc “q@ 9



3.4
Engineer's Duties and
Authority

3.2

Delegation by the
Engineer

The partlculars shall spacify the Clause or other basls of the claim, and shall include
substantlation of the amount and/or extension to which the Employer considers
himseif to be entitled In connection with the Contract. The Engineer shall then procesd
in accordance with Sub-Clausa 3.5 [Determinations] to agree or determine () the
amount (If any) which the Employer is entitied to be paid by the Gontractor, and/or
{i) the extension {if any) of the Defects Notificatior Period in accordance with Sub-
Clause 11.3 [Extension of Defects Noiification Period),

This amount may be included as a deduction In the Contract Price and Payment
Certificates. The Employer shall only be entitied to set off agalnst or make any
deduction from an amount certifled in a Payment Certificate, or to otherwise claim
egalnst the Contractor, In accordance with this Sub-Clause.

The Employer shall appoint the Engineer who shall camy out the dutles assigned to
him in the Contract. The Englneer’s staff shall include suitabiy qualifled enginesrs end
other professionals who are competent to carry out these dutles.

The Engineer shall have no authority to amand the Contract,

The Enginesr may exercise the authority attributabls to the Engineer as specifisd In or
necessarlly to be implied from the Contract. if the Engineer Is required to abtain the
approval of the Employer before exerclsing a spacified authority, the requirements shall
be as stated In the Particular Conditions. The Employer undertakes not to impose
further constraints on the Engineer's authority, except as agresd with the Contractor.

However, whenever the Englneer exercises a specified authorty for which the
Emplayer's approval Is required, then {for the purposes of the Contract) the Employer
shall be deemead to have given approval,

Except a5 otherwise stated in these Conditions;

(a)  whenever carrying out dutles or exercising authorlty, specified in or Implied by
the Contract, the Engineer shall he deemed to act for the Employer;

(b)  the Engineer has no authority to refleve alther Party of any duties, obligations or
respensibilitiss under the Gontract; and

(c) any approval, check, certificate, consent, examination, Inspection, instruction,
netice, proposal, request, test, or similar act by the Enginser (inchuding absence
of disapproval) shall not relieve the Contracior from any responsibliity he has
under the Contract, Including responsibility for emors, omissions, discrepancles
and non-compliances.

The Enginesr may from time to time assign duties and delegate authority to assistants,
and may also revoke such assignment or delegation. These assistants may include a
resident enginesr, and/or independent inspectors appointed 1o inspect and/or test
Items of Plant and/or Meterials. The assignment, delegation or revocation shall be in

f-.a Duggjhng and shall not take effect until copies have been recsived by both Parties.

J
/‘} H@m unless otherwise agreed by both Parties, the Enginesr shall not delegate the
é_; - 1 @ Lauﬁj#unty to determine any metter in accordance with Sub-Clause 3.5 [Determinations].
' =]

Assssiants shall be suitably qualfied persong, who are competent to carry out thess



3.3

instructions of the
Engineer

34

Replacement of the
Engineer

8.5
Determinations

w3
A
é:.- AT ) Th@kngmear shal give notics to both Partles of sach agresmant or detarmination, with

N . and until revised under Clause 20 [Claims, Disputes and Arbitration).
St

duties and exercise this authority, and who are fluent in the language for
communications defined In Sub-Clauss 1.4 [Law and Languags].

Each assistant, to whom duties have been assigned or authority has heen dslegated,
ghall only be authorised to issue Instructions to the Contractor to the extent defined
by the delegation. Any approval, check, certificate, consent, examination, inspection,
Instruction, notice, proposal, requast, test, or simllar act by an assistant, in
accordance with the delegation, shall have the same effect as though the act had
been an act of the Engineer. Howeaver:

(8) any fallre fo disapprove any work, Plant or Materials shall not constitute
approval, and shall therefore not prejudice the right of the Englneer to reject the
work, Plant or Materlals;

{p}  Ifthe Contractor questions any determination or instruction of an assistant, the
Contractor may refer the matter to the Engineer, who shall promptly confirm,
reverse or vary the determination or ingtruction.

The Enginesr may issue to the Contractor {at any tims} Instructions and additional
or modified Orawings which may be necessary for tha execution of the Works and
the remedying of any defects, all in accordance with the Contract. The Contractor
shall only take Instructions from the Engineer, or from an assistant to whom the
appropriate authority has been delegated under this Clause. If an instruction
constitutes a Variation, Clause 13 [Variations and Adjustrments] shali apply.

The Contractor shall comply with the instructions given by the Enginesr or delegated
assistant, on any mattor related to the Contract. Whenever practicable, their
instructions shall ba given In writing. If the Engineer or a delsgated assistant:

{8) gives an vral instruction,

{bi  receives a written corfirmation of the instruction, from (or on behalf of) the
Contractor, within two working déys after glving the instruction, and

fct  does not reply by lssuing a written rajection and/or instruction within two
working days after receiving the confirmation,

then the conflrmation shall constitute the written inetructlon of the Engineer or
delepated assistant {as the case may ba).

if tha Employer intends to replace the Engineer, the Employer shall, not less then 42
days before the intended date of replacement, glve nolice to the Contractor of the
name, address and relevant experience of the intended replacement Enginesr.
The Empioyer shall not replace the Engineer with a person against whom the
Contractor ralses reasonable objection by notice to the Employer, with supporting

particulars.

Whenever these Conditions provide that the Enginoer shall proceed in accordance
with this Sub-Clause 3.5 to agrese or determine any matter, the Engineer shall consult
with each Party in en endeavour to reach agresment. if agreement is not achleved, the
Engineer shall make a fair determination In accordance with the Contract, taking due
e; Zpgard of all relevant circumstances.
-; 1.1 N

r supmmng perticulars. Each Party shall give effect to each agreamant or detemmination

3
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4.1
Contractor’s General
Obligations

4.2

Performance Security

The Contractor shall design {to the extent specifisd In the Contract), executs and
complete the Works In accordance with the Contract end with the Engineer's
Instructions, and shall remady any defects In the Works.

The Contractor shall provide the Plant and Contractor’s Documents specified In the
Contract, and all Contractor’s Parsonnel, Goods, consumables and other things and
services, whether of a ternporary or permanent naturs, required in and for this design,
execution, completion and remedying of defects.

The Contractor shall be responsible for the adequacy, stablity and safety of all Site
operations ard of all methods of construction. Except fo the extent specified in the
Contract, the Contractor () shall be responsible for all Contractor's Documents,
Termporary Works, and such dasign of each item of Plant and Materigls as is required
for the item to be in accordance with the Contract, and (i} shall not otherwise be
responsible for the design or spacification of the Permanent Works.

The Contractor shall, whenever required by the Engineer, submit details of the
arrangements and methods which the Contractor proposes to adopt for the execution
of the Works. No significant alteration to these arangements and methiods shall be
made without this having previously been notified to the Engineer.

If the Contract specifies that the Contractor shali design any part of the Permanent
Works, then unless otherwise stated In the Particular Gonditions:

{8} the Contractor shall submit to the Engineer the Contractor’s Documents for this
part in accordance with the procedures specifisd In the Contract:

{) these Contractor’s Documents shall be In accordance with the Specification
and Drawings, shall be written in the language for communications defined in
Sub-Clause 1.4 [Law and Language], and shall include additicnal information
required by the Englneer to add to the Drawings for co-ordination of each
Party's designs;

(c)  the Contractor shall ba rasponsibie for this part and It shall, when the Works are
completed, be fit for such purposes for which the part is intended as are
specifisd In the Contract; and

(d prior to the commencement of the Tests on Completion, the Contractor shall
submit to the Engineer the “"as-buft” documents and operation and
maintenance manuals in accordance with the Specification and in sufficient
detell for the Employer to operate, maintain, dismantle, reassemble, adjust and
repalr this part of the Works. Such part shall not be considersd to be complsted
for the purposes of taking-over under Sub-Clause 10.1 [faking Over of the
Works and Sections] until these documents and manuals have been submitted
to the Engineer,

The Contractor shall obtaln {at his cost) a Performance Security for proper
performance, in the amount and currencles stated in the Appendlx to Tender. If an

,ﬁgéﬁ"ﬁ‘ownt Is not stated In the Appendix to Tander, this Sub-Clause shall not apply,
)

i)
[r

2
;rhéEF;Joniractor shail deliver the Performance Security to the Employer within 28 days
aftsr receiving the Letter of Acceptance, and shall send a copy to the Engineer. The

3. .= Berfbrmance Security shall be issued by an entity and from within a country (or other

&
&



4.3

Contractor's
Representative

Ec;-o

jurisdiction} approved by the Employer, and shall be In the form annexed to the
Particular Conditions or In another form approved by the Employer.

The Contractor ghall ensure that the Performance Security is valid and enforceable until
the Contractor has executed and compisted the Works and remedied any defects. If
the terms of the Performance Security specify is expiry date, and the Contractor has
not become entitlad to receive the Performance Certificate by the date 28 days prior to
the expiry date, the Contractor shall extend the validity of the Performance Securtty unti
the Works have been completed and any defects have been remedied.

The Employer shall not meke a claim under the Performance Seouﬁty. except for
amounts to which the Employer is entitied under the Contract In the event of:

(a) faflure by the Contractor to extend the valldity of the Performance Sacurity as
described In the preceding paragraph, in which event the Employer may claim
the full amount of the Performancs Security,

{b) failurs by the Contractor to pay the Employer an ameunt dus, as either aareed
by the Contractor or determined under Sub-Clause 2.5 [Employer’s Claims) or
Clausa 20 [Claims, Disputes and Arbitration)], within 42 days after this
agraement or dstermnination,

{c) failure by the Contractor to remedy a default within 42 days after receiving the
Empiover's notice requiring the default to be remedied, or

{d) circumstances which entitle the Emplover to termination under Sub-
Clause 15.2 [ferrnination by Employer], imespective of whsther notice of
termination has bean ghven,

The Employer shall indemnify and hold the Contractor harmiess against and from all
damages, losses and expenses (ncluding legal fees and expenses) resulting from a
claim under the Performance Security to the gxtent to which the Emplover was not
antitied to make the clalm.

The Empleyer shall return the Performance Security to the Contractor within 21 days
after receiving a copy of the Performance Certificate.

The Contractor shall appolnt the Contractor's Representative and shall give him all
authorily necessary to act on the Contractor's behalf under the Contract.

Unless the Contractor's Representative is named In the Contract, the Contractor shall,
prior to the Commencement Date, submit to the Bngineer for consent the name and
particulars of the person the Contractor proposes to appoint as Contractor's Repras-
antative, If consent Is withheld or subsaquantly revoked, or If the appointed person fails
10 act as Coniractors Representative, the Contractor shall simiiardy submit the name and
particulars of ancther suitable person for such appointment.

The Cortractor shafl not, wihout the prior consent of the Engineer, revoke the
appaintment of the Contractor's Representative or appoint a replacement.

The whole time of the Contractor's Represantative shall be given to directing the
Contractor's perfarmance of the Contract. i the Conrtractor's Representative Is to be
temporarily absent from the Site during the exscution of the Works, a suitable

<0_Bespaplacement person shall be appointed, sublect to the Engineer's prior consent, end

i W{Engineer shall be notified accordingly.
JA T

B= R B2 | ‘ma Gontractor's Reprasentative ehall, on behalf of the Contractor, receive instructions

_under Sub-Clause 3.3 [instrutions of the Engineer],

o 12



4.4
Subcontractors

4.5

Assignment of Benefit
of Subcontract

4.6
Co-operation

[

The Contractor’s Representative may delegate any powers, functions and authority
o any competent person, and may at any time revoke the delegation. Any
delegation or revocation shall not take effect until the Engineer has recsived prior
notice signed by the Contractor’s Representative, naming the person and
spacifying the powers, functions and authority being delegated or revoked.

The Contractor's Representative and all these persons shall be fluent in the
language for communications defined in Sub-Clause 1.4 [Law and Languags).

The Gontractor shall not subcontract the whole of the Worlks.

The Contractor shall be responstble for the acts or defaults of any Subcontractor, his
egents or employees, as i they were the acts or defaults of the Contractor. Uniess
otharwise stated in the Particular Conditions:

(a) the Contractor shall not be required to obtain consent to suppliers of Materlals,
or to a subcontract for which the Subcontractor is named in the Contract;

(o) the pricr consent of the Engineser shall be obtained to other proposed
Subcontractors:

{c) the Contractor shall give the Engineer not less than 28 days' notice of the
intended date of the cormmencement of each Subcontractor's work, and of the
commencement of such work on the Slte; and

(d each subcontract shall include provisions which would entitle the Employer o
require the subcontract to be essigned io itk Ermpioyer under Sub-Clause 4.5
{Assignment of Banefit of Subcontract] (ff or when applicable) or in the event of
termination under Sub-Clause 15.2 [Terrmination by Employer].

If a Subcontractor's obligations extend beyond the explry date of the relevant Defects
Notification Period and the Engineer, prior to this date, Instructs the Gontractor to
assign the benefit of such cbligations to the Employer, then the Contractor shall do
s0. Unless otherwise stated in the assignment, the Contractor shall have no liabiltty to
the Employer for the work carried out by the Subcontractar after the assignment

takes effect.

The Contractor shall, as specified in the Contract or as Instructed by the Engineer,
allow appropriate opportunities for canying out work to:

{8) the Employer's Personnel,
{b)  any other contractors emplcyed by the Employer, and
{&) the personnel of any legally constituted public authorities,

who may be employed In the execution on or near the Site of any work not included
in the Contract.

Any such instruction shall constitute a Variation if and to the extent that It causes the
Contractor to Incur Unforesessable Cost. Services for these personnel and other
contractors may Include the use of Contractor's Equipment, Temporary Works or
access arangements which are the responsibllity of the Contractor.
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£ foundation, structure, plant or means of access in accordance with
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ﬂlﬁ‘;@o actor's Documents, the Contractor shall submit such documents fo the

- Engineer in the time and menner stated in the Specification.
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4.7
Setting Out

4.8

The Contractor shall set out the Works In relation 10 original points, lines and levels of
reference speciiied in the Conltract or notified by the Englneer, The Contractor shall be
responsible for the correct positioning of all parts of the Works, and shall rectify any
arror In the positions, levels, dimensions or alfgnment of the Works.

The Employer shall be responsible for any errors in these specified or notiled iterns of
referenca, but the Contractor shall use reasonable efforts to verify their accuracy
bafore they are used.

If the Contractor suffers delay and/or incurs Cost from executing work which was
necassitated by an error in these items of refarence, and an experianced contractor
could not reasonably have discoverad such error and avoidsd this delay and/or Cost,
the Contractor shall give notice ta the Englnesr and shall be entitlsd subjact to Sub-
Clause 20.1 [Contractor’s Clafims] to:

(8)  an extension of time for any such delay, if compistion is or will be delayed,
under Sub-Clause 8.4 [Extenslon of Time for Compieiion], and

{b) payment of any such Cost plus reascnable profit, which shall bs included in the
Contract Price.

After raceiving this notice, the Engineer shall proceed in sccordance with Sub-
Clause 3.5 [Deterrninations] to agree or determine () whether and (ff 50) to what
extent the error could not reasonably have been discovered, and (i) the matters
described in sub-paragraphs (a) and (b) above related to this extent.

Safety Procedures The Contractor shall:

49

{8 comply with all applicable safsty regulations,

by  take care for the safety of all persons entitied to be on the Site,

() use reasonable efforts to keep the Site and Works clear of unnecessary
obstruction so as to avoid danger to thess parsons,

() provide fencing, fighting, guarding and wetching of the Worlks until completion
and taking over undar Clauge 10 [Employer's Taking Over], and

(8) provide any Temporary Works (including roadweys, footways, guards and
fences) which may be necessary, because of the execution of the Works, for
the use and protaction of the public and of owners and occuplers of adjacent
iand.

Quality Assurance The Contractor shall nstifute a quality assurance system to dermonstrate compliance with

410
Site Data

the recuirements of the Contract. Tha system shall be in accordance with the detalls
stated In the Contract. The Engineer shall be entitied to audit any aspect of the syatem.

Details of all procsdures and compliance documents shall be submitted to the
Enginesr for information bafore each deslgn and execution stage I8 commenced.
When any document of a technical naturs is issusd to the Engineer, evidence of the
prior approval by the Gontractor himeelf shall be apparent on the document itself,

Compliance with the quality assurance systemn shall not refleve the Contractor of any
of his duties, obligations or responsibilities under the Contract,

KeD D,
*W_A_ I, e . i P _ R o e |
w =R "fl;[:_!.:!fmployer shall have made avgilable to the antractor for‘ his |nforn¥:1‘.l<1:;, prior to
.the Base Date, &l relevant data in the Employers posssssion on subr-surface and
g5 ft':logicai conditions at the Bite, including environmerial aspects. The Employer
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4.1

Sufficiency of the
Accepted Contract
Amount

442

Unforeseeabls Physical
Conditions

shall similarly make avallable to the Contractor all such data which come into the
Employer's possession after the Basa Date. The Contractor shal be responsible for
interpreting all such data.

To the extent which was practicable {taking account of cost and time), the Contractor
shall be deemed to have obtained all necessary information as to risks, contingencies and
other direumstances which may influence or affect the Tender or Works. To the same
extant, the Contractor shal be deemed to have Inspected and examined the Site, its
surroundings, the above data and other avaliable Information, and to have been satisfied
before submitiing the Tender as to afl relevant matters, inchuding (without limitation):

{8)  the form and neture of the Site, including sub-surface conditions,

(o) the hydrological and climatic conditions,

{c)  the extent and nature of the wark and Goods necessary for the exaecution and
completion of the Works and the remedying of any defests,

{d the Laws, procedures and labour practices of the Country, and

{e)  the Contractor's requirements for access, accommodation, faclities, personnel,
power, transport, water and other services.

The Contractor shall be deemed to:

fa) have satisfied himself as to the correctness and suflicfency of the Accapted
Contract Amount, and

() have based the Accepted Contract Amount on the data, interpretations,
necessary information, inspections, examinations and satisfaction as to all
relevant matters referred to In Sub-Clause 4.10 [Shs Daia].

Unless otherwise stated in the Contract, the Accepted Contract Amount covers all the
Contractor’s obligations under the Contract {including those under Provisional Sums,
If any) and all things necessary for the proper execution and completion of the Works
and the remedying of any defacts.

In this Sub-Clause, “physical condifions® means natural physical conditions and man-
made and other physlcal obstructions and pollutants, which the Contractor
encounters at the Site when executing the Works, Including sub-surface and hydro-
logical conditions but excluding climatic conditions.

If the Contractor encountsrs adverse physical conditions which he considers to have been
Unforesesable, the Contractor shell give notice to the Engineer as sooh as practicable,

This notice shall describe the physical conditions, 8o that they can be Inspected by
the Enginser, and shall set out the reasons why the Contractor considers them to be
Unforeseeable. The Contractor shall continue executing the Works, using such proper
and reasonable measures as are eppropriate for the physical conditions, and shall
comply with any instructions which the Engineer may give. if an instruction constitutes
a Varlation, Clause 13 [Variations and Adjustments] shall apply.

if and to the extertt that the Contractor encounters physical condiions which are Urfore-
seeable, gives such a notice, and suffers delay and/or incurs Cost dus to these conditions,

\’;{é'ﬁ titiggg_ Contractor shall be entitied subject to Sub-Clause 20,1 [Contractor’s Claims] to:

Y

%
% an extension of time for any such delay, If complation is or will be delayed,

i ‘@
“ELE L inder Sub-Clause 8.4 [Extension of Time for Completior], and

) / peyment of any such Cost, which shall be included in the Contract Price.

@ - ¥
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4.13

Rights of Way and
Facilities

414

Avoidance of
Interference

415
Access Route

After recelving such notice and Inspecting andfor Investigating these physical
conditions, the Englnesr shall proceed In accordence with Sub-Clause 3.5
[Detarminaticns] to agres or detsrmine () whether and {f so) to what extent these
physical conditions were Unforesesabls, and () the matters described In sub-
paragrephs (8) and (b) above related to this extent.

However, before additional Cost Is finally agreed or determined under sub-
paragraph {ij), tha Enginesr may also review whether other physical conditions in
similar parts of the Works (if any) were more favourable than could reasonably have
been foresesn when the Gontractor submitted the Tender. if and to the extent that
these more favourable conditions were encountered, the Enginser meay proceed In
accordance with Sub-Clause 3.5 [Determinations] to agree or determine the
reductions in Cost which were due to these conditions, which may be ncluded (as
ceductions) in the Contract Price and Payment Certificates, However, the net effect of
all adjustments under sub-paregraph (b) and all these reductions, for all the physical
conditions encountered in simitar parts of the Works, shall not resutt in a net reduction
in the Contract Price,

The Engineer may take account of any evidsnce of the physical conditions foreseen
by the Contractor when submitting the Tender, which may be made available by the
Contractor, but shall not be bound by any such evidence.

The Contractor shall bear all cosis and charges for apecial and/or temporary tights-
of-way which he may require, Including those for access to the Site. The Contractor
shall also obtain, at his risk and cost, any edditlonel faclities outside the Ste which he
may reguiire for the purposes of the Works.

The Contractor shall not interfere unnecessarily or improperty with:

(8 the convenisnce of the publis, or

(t) the access to and use and cccupation of all roads and footpaths, ires-
pactive of whether they are public or In the possession of the Employer or of
others.

The Contractor shall indemnify and hold the Empioyer harmiess against and frem all
damages, losses and expenses {including lepel faes and expenses) resulting from any
such unnecassary or improper interference.

The Contractor shall ba desmed to have been satisfied as to the sultabliity end
availability of access routes to the Site. The Contractor shall use reasonabie efforts io
provent any road or bridge from being damaged by the Contractor's traffic or by the
Contractor's Parsonnel. These efforts sheall inciude the proper use of appropriate
vehicles and routes.

Except as otherwise stated In these Conditions:

() the Gontractor shall {as between the Partles) be responslble for any
maintenance which may be required for his use of access routes;

i the Contractor shall provide all necessary slgns or directlons elong access
routss, and shall obtain any pemission which may be required from the
relevant authorities for his use of routes, signs and directions;

it the Employer shall not be responsible for any claims which may arise from the
use or otharwisa of any access routs,

17



4.16
Transport of Goods

417

Contractor's
Equipment

4.18

Protection of the
Environment

419

Electricity, Water and
Gas

4.20

Empioyer's Equipment
and Free-lssue Material
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(d) the Employer does not guarantee the suitabillty or avallability of particular
acesss routes, and

(e) Costs due to non-suitability or non-avaliabllity, for the use required by the
Contractor, of access routes shall be borme by the Contractor.

Unless otherwise stated in the Particular Gonditlons:

{8)  the Contractor shall give the Engineer not less than 21 days' notice of the date
on which any Plant or a major itern of other Goods will be dellvered to the Site:

fo)  the Contractor shall be responsibie for packing, loading, transporting, recelving,
uniceding, storing and protecting aff Goods and other things required for the
Works; and

{©)  the Contractor shall indemnify and hoid the Employer harmiess agalnst and
from all damages, lossss and expenses (Including legal fees and expenses)
resulting from the transport of Goods, and shall negatiate and pay all claims
arlsing from their transport,

The Contractor shall be responsible for all Contractor’s Equipment, When brought on
to the Site, Contractor's Equipment shall be deemed to ba exclusively intended for the
execution of the Works. The Contractor shall not remove from the Site any major tems
of Contractor's Equipment without the consert of the Engineer. However, consent
shall not be required for vehicles transporting Goods or Contractor's Personnel off
Sita.

The Confractor shall take all reasonable steps to protect the environment (both onand
off the Stte) and to IImit damage and nuisance to people and property resuiting from
polluticn, nolse and other results of his oparations.

The Contractor shall ensure that emissions, surface discharges and effiuent from the
Contractor's activities shall not exceed the values Indicated in the Specification, and
shall not exceed the values prescribed by applicable Laws.

The Contractor shail, except as stated below, be responsible for the provision of all
power, water and other servicas he may require.

The Contractor shall be entitled to use for the purposes of the Works such supplies
of eleciricity, water, gas and other services as may be avalieble on the Site and of
which details and prices are given in the Specification. The Contractor shall, at his risk
and cost, provide any apparatus necessary for his uss of these services and for
measuring the quantities consumed.

The quanttties consumed and the amounts due (at these prices) for such services
shall he agreed or determined by the Enginesr In accordance with Sub-Clauss 2.5
[Empioyst’s Claims] and Sub-Clause 3.5 [Determinations]. The Contractor shall pay
thesa amounts to the Employer.

The Employer shall maka the Employer's Equipment (f any) available for the use of the
Contractor In the execution of the Works in accordance with the detalls, arrangsmants
and prices stated in the Specification. Unless othenwise stated In the Specification:

@  the Employer shall be responsible for the Employer's Equipment, except that



4.21
Progress Reporis

Gangral Conditions

() the Contractor shall be responsible for each item of Employer's Equipment
whilst any of the Contractor's Personnel Is opsrating It, driving it, directing it or
in posssssion or control of it

The appropriate quantities and the amounts dus (at such stated prices) for the use of
Employer's Equipment shall be agreed or dstermined by the Englnesr In accordance
with Sub-Clause 2.5 [Empioyer's Claims] and Sub-Clause 3.5 [Determinations), The
Contractor shall pay these amounts to the Employer.

The Employer shall supply, free of charge, the “fee-issue materals” §f any) in
eccordance with the detalis stated in the Speclfication. The Employer shall, at his risk
and cost, provide these materials at the tire and place specified in tha Contract. The
Contractor shall then visually Inspect them, and shall promptly give notice to the
Engineer of any shoriage, defect or default in these materials. Unless otherwise
agreed by both Parties, the Employer shafl immed|ately rectify the notified shortage,
dafect or default,

After this visual inspection, the free-lssus materials shall come under the care, custody
and control of the Confractor. The Contractor's obfigations of Inspection, cars,
custody and control sheall not relieve the Employer of llability for any shortage, defect
or default not apparent from a visual nspaction.

Unless otherwise stated in the Particular Conditions, monthly progress reports shall ba
prepared by the Contractor and submitied to the Enginesr In six coples. The first
report shall cover the period up to the end of the first calendar month following the
Commencement Date. Reports shall be submitted morthly thereafter, sach within 7
days after the last day of the perlod to which it relates.

Reporting shall continue until the Contractor has complated all work which s known to be
outstanding at the compiefion date stated in the Taking-Over Certificate for the Works.

Each report shall include;

() charts and detallad descriptions of progress, including sach stage of design (if
any), Contractor's Documents, procurement, manufacture, delivery to Site,
construction, erection and testing: and Including these stages for work by each
nominated Subcontractor {as defined in Clause 5 [Nominated Subcontraciors)),

{b) photographs showing the status of manufacture and of progress on the Slte;

(€ for the manufacture of sach main item of Plant and Materiais, the name of the
manufacturer, manufacture location, percentage progress, and the actual or
expected dates of;

[} commencement of manufacture,
(] Contractor's inspections,

(i) tesis, and

v  shipment and arrival at the Site;

{) the detalls deseribed In Sub-Clause B.10 [Records of Contractor’s Personnel
and Equipment);

{8) coples of qualty assurance documents, test resulis and certificates of
Materlals;

1 list of notices given under Sub-Clause 2.5 [Employer's Claims)] end notices
given under Sub-Glauss 20.1 [Contractor’s Claims];

iy safety statistics, including datalis of any hazardous incldents and activitios
refating to environmental aspacts and public relations; and
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4.23

Contractor's Operations
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4.24
Fossils
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()  comparisons of actuel and planned progress, with dstalls of any events or
circunstancas which may jeopardise the completion in accordance with the
Conttract, and the measures baing {or to be) adopted to overcome delays.

Unless otherwise stated in the Particular Condltlons:

@)  the Contractor shall be responsible for keeping unauthorised persons off the
Sits, and

{t) authorisad persons shal be limited to the Contractor's Personnel and the
Employer's Personnel; and to any other personnel notified to the Contractor, by
the Employer or the Engineer, as authorlsed personnel of the Employer's other
contractors on the Site.

The Contractor shalt confine his operations to the Site, end to any additional areas
which may be obtained by the Contractor and agreed by the Enginser as working
areas. The Contractor shall take all necessary precautions o keep Contractor’s
Equipment and Contractor's Personnel within the Site and thess additional areas, and
to keep them off adjacent land.

During the execution of the Works, the Contractor shall keep the Site free from all
unnecessary obstruction, and shall stora or dispose of any Contractor's Equipment or
surplus materigls, The Contractor shal clear away and remove from the Site any
wrackage, rubbish and Temporary Works which are no longer required.

Upon the Issus of a Taking-Over Ceritficate, the Contractor shall clear away and
remove, from that part of the Site and Works to which the Taking-Over Certificate
refers, all Contractor’s Equipment, surplus material, wreckage, rubblsh and Temporary
Works. The Contractor shall leave that part of the Site and the Works in a clean and
safe condition, However, the Contractor may retain on Site, during the Defects Notifi-
cation Period, such Goods as are required for the Contractor to fuifil abligations under
the Contract.

All fosgils, coins, articles of value or antiquity, and structures and other remains or
ftems of geological or archasologlcal Interest found on the Stte shall be placed under
the care and authorlly of the Employer. The Contractor shal take reascnable
precautions to prevent Contractor's Personne! or other persons from removing or
damaging arty of these findings.

The Contracter shall, upon discovery of any such finding, promptly give notica to the
Engineer, who shall issue Instructions for dealing with it. If the Contractor suffers delay
and/or incurs Cost from complying with the Instructions, the Contractor shall give a
further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

@ an extension of ime for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
o}  payment of any such Cost, which shall be includad in the Contract Price.



51
Definition of “nominated
Subcontractor”®

5.2
Objection to Nomination

5.3

Payments to naminated
Subcontractors

5.4
Evidence of Payments

[

o Subcontractors

In the Contract, “nominated Subcontractor” means a Subcontracton

{a) who is stated in the Contract as being a nominated Subcontractor, or
{b) whom the Engineer, under Clause 13 [Varalions and Adjustments], instructs
the Contractor to emplay as a Subcontractor.

The Contractor shall not be under any obligation to employ a nrominated Subcontractor
against whom the Contractor reisas reasonable objection by notice to the Engineer as
s00n 68 practicable, with supporting particulars. An objection shell be deemed reasonable
If it arises from {among other things) any of the folowing matters, unjess the Employar
agreas to indermnify the Contractor againet and from the consequences of the matter:

(@ there are reasons to belleve that the Subcontractor does not have sufficient
competence, resources or financial strength;

{t) the subcontract does not specify that the nominated Subcontracior shall
indarmnify the Contractor against and from any nagfigencs or misuse of Goods
by the nominated Subcontractor, his agents and employees; or

(@ the subcontract does not speciy that, for the subcontracted work (including
design, if any), the nominated Subcontractor shal:

) undertake to the Contractor such cbllgations and liabilities as will enable
the Contractor to discharge his obligations and liabilities under the
Contract, and

)  indemnify the Contractor against and from all cbligations and liebiities
arising under or in connection with the Contract and from the
consequences of any fallure by the Subcontractor to perform these
obligations or to fulfil these liabilities.

The Contractor shall pay to the nominated Subcontractor the amounts which the
Englneer certifies ta be due in accordance with the subconiract. These amounts plus
other charges shall be included In the Conbtract Price In accordance with sub-
paragraph (o) of Sub-Clause 13.5 [Provisiona/ Sums), except as stated in Sub-
Clause 5.4 [Evidence of Payments].

Before issuing a Payment Certificate which includes an amount payable to a
nominated Subcontractor, the Enginesr may request the Contractor to supply
reasonabls svidence that the nominated Subcontractor has recaived all amounts due
in accordance with previous Paymeni Certificates, less applicable deductions for
retention or otherwise. Unless the Contractor

(@ submits this reasonable evidenoe to the Englneer, or
) {) satisfies the Engineer in writing that the Contractor is reasonably
entitled to withhold or refuse to pay these amounts, and
# submits to the Enginesr reascnable evidence that the nominated
Subcontractor has been notffiad of the Contractor’s entitlement,

may (at his sole dlscrstion) pey, direct to the nominated
or all of such amounts previously certified {less applicable

21
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6.5
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Facilities for Staff
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6.7

mfx

deductions) as are due to the nominated Subcontractor and for which the Contractor
has failed to submit the evidence described In sub-paragraphs (a) or (b) above. The
Contractor shall then repay, to the Employer, the amount which the nominated Sub-
contractor was directly paid by the Employer.

Labour

Except as otherwise stated In the Specification, the Gontractor shall make
amangements for the engagement of all staff and labour, local or otherwise, and for
their payment, housing, feeding and transport,

The Contractor shal pay rates of wages, and observe conditions of labour, which are not
lower than those established for the trade or industry where the work is carried out. I no
estabiished rates or conditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of wages and conditions
observed locally by employers whose trade or intlustry is similar fo that of the Contractor.

The Gontractor shall not recrult, or atternpt to recruit, staff and labour from amongst
the Employer’s Parsonnel,

The Contractor shall comply with all the relevant labour Laws applicable to the
Contractor's Personnel, including Laws relating to their employment, health, safsty,
welfare, immigration and emigration, and shall allow them all their legal rights.

The Contractor shall require his employess to obey all applicable Laws, including
those concerning safety at work.

No work shall be carred out on the Site on locally recognised days of rest, or autside
the normal working hours steted In the Appendix to Tender, unless:

(@) otherwise stated in the Contract,

(b}  the Engineer gives consent, or

(©)  the work Is unavoidable, or necessary for the protection of life or property or for
the safely of the Works, in which case the Contractor shail Immediately advise
the Engineer.

Except as otherwise stated In the Specification, the Contractor shall provide and
maintain all necessary accommodation and welfare facilities for the Contractor's
Personnel. The Contractor shall also provide facilities for the Emplover’s Personnel as
statad in the Specification,

The Contractor shall not permit any of the Contractor's Personnel to maintain any
temporary or permanent living quarters within the structures forming part of the
:Pe\rmanem Works.

Health and Safétyr L ED rThe: Contractor ghail at gll times teke all reasonable precautions to maintain the health

\.

22 Segeed

ancj%safety of the Gontractor's Parsonnal. In collaboration with local health authorities,
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the Contractor shall ansure that medical staff, first ald faciities, sick bay and
ambulance service are available at all times at the Site and at any accommodetion for
Contractor's and Employer's Personnel, and that sultable arrangsments ara made for
all nacessary welfare and hyglene requirements and for the prevention of epidemics.

The Contractor shall appoint an accldent preventlon officer at the Site, responalble for
malntalning safety and protection agalnst accidents. This persen shall be qualified for
this responsibility, and shall have the authorlty to issue Instructions and taka protective
measures to prevent accidents. Throughout the execution of the Works, the
Contractor shall provide whatever s required by thls person to exercise this
responslbility and authority.

The Contractor shall send, to the Engineer, detalls of any accident as soon as
practicable after its ocourrence. The Contractor shall maintain records and make
reports conceming health, safety and welfare of persons, and damage to property, as
the Engineer may reasonably require.

8.8

Contractor’s Throughout the execution of the Works, and as fong thereafter as is neceseary to fulfil
Superintendance the Contractors obligations, the Contractor shall provide alil necessary super-
intendlence to plan, arrangse, direct, manage, Inspect and test the work.

Supsrintendence shall ba given by a sufficient number of persons having adequéte
knowledga of the language for communications {defined In Sub-Clause 1.4 [Law and
{anguage]) and of the operations to be varled out (ncluding the methods and
tachnigues required, the hazards likely to be encountered and methods of preventing
accidents), for the satisfactory and safe execution of the Works.

6.4

Contractot's The Contractor’s Personnel shall bs appropriatety qualified, skiled and experienced in

Personnel their respective trades or occupations. The Englneer may require the Contractor to
remove (or cause to be removed) any person employed on the Site or Works,
including the Contractor's Representative If applicable, who:

(8)  persists in any misconduct or lack of care,

{b) carries out duties Incompetently or negligently,

{c) fails 1o conform with any provisions of the Contract, or

[d) persists in any conduct which is prejudicial to safety, health, or the protection
of the environment.

If appropriate, the Contractor shall then appaint {or cause to be appointed) a suitable
replacement person.

6.10

Records of Contractor's  The Contractor shali submit, to the Engineer, detalls showing the number of sach
Perscnnel and class of Contractor's Personnet and of sach typa of Contractor's Equipment on the
Equipment Site. Detalls shall be submitted each calendar maonth, in a form approved by the
Engineer, untl the Contractor has compisted all work which is known to be
outstanding at the completion date stated In the Taking-Over Certificate for the

Works.
6.11 B Sk
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{ ﬁ ﬁ‘h,b‘Contractor shall at all times take all reasonable precautions to prevent any
~unfaiul, ristous or disorderly contiuct by or amongst the Contractor's Personnel,
3 @13%5 }o preserve peace and protection of persons end property on and near the

.
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7.1
Manner of Execution

7.2
Samples

7.3
Inspection

7.4
Testing

i

o

<t

Materials and Workmanship

The Contractor shall carry out the manufacture of Plant, the produstion and
manufacture of Materigls, and ell other execution of the Works:

{a) in the manner {if any) specified in the Cordract,

) in a proper workmanlike and careful manner, in accordance with recognised
good practice, and

{c) with properly equipped facilities and non-hazardous Materials, except &s
otherwise specified in the Contract.

The Contractor shall submit the following samples of Materials, and relevant
Infarmation, to the Engineer for consent prior to using the Materials in or for the Works:

@  manufeciurers stendard samples of Meterials and samples spacified in the
Contract, all at the Contractors cost, and
() additional samples instructed by the Engineer as a Variation.

Each sample shall be labsllad as to origin and intended use in the Warks.

The Employer's Personnel shall et all reasonable times:

(@  have full access to all parts of the Site and to all placss from which natural
Materials are being obtained, and

{o)  during production, manufacture and construction (at the Site and elsewhers),
ba entitled to examine, inspect, measure and test the materisls and
workmanship, and to check the progress of manufacture of Plant and
praeduction and manufacture of Materials.

The Contractor shall give the Employer's Personne! full opportunity to carry out
these activities, Including providing access, facilities, permissions and safety
equipment. No such activity shall relleve the Contractor from any cbligation or
responsibility.

The Contractor shall give notice to the Enginear whenever any work is ready and
before it |s coverad up, put out of sight, or packaged for storege or transport. The
Engineer shall then either camy out the examination, Inspection, measuremnent or
testing without unreasonable delay, or promptly give notice to the Contractor that the
Engineer does not require ta do so. If the Contractor fails to give the notics, ha shall,
if and when required by the Englneer, uncover the work end thereafter reinstate and
make good, &ll at the Contractor's cost.

This Sub-Clause shall apply to all tests specified in the Contract, other than the Tests
after Complation (if ary).

The Contractor shall provide all apperatus, asslstance, dpcuments and other

o

A1 Dd}};@nnatlon, electricity, equipment, fusl, consumables, Instruments, labour,

| “r&derials, and suitably qualified and experienced staff, as are necessary to carry out

FEE ) theé#pecified tests efficiently. The Contractor shall agree, with the Engineer, the time
= 1 place for the specified testing of any Plant, Materials and other parts of the

Works

o b 5c i
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7.5
Rejection

7.6
Remedial Work

Goneral Coangdllbvone

The Enginser may, under Clause 13 [Variafions and Adiustments], vary the location or
detalls of apeciied tests, or instruct the Contractor to carry out addiional tests. If thess
vared or additional tests show that the tested Piant, Materials or workmanship is not
in acocrdanice with the Contract, the cost of camying out this Variation shali be borne
by the Contractor, notwithstanding other provisions of the Contract.

The Englneer shall give the Contractor not less than 24 hours’ notics of the Englneer's
intention to attend the tests. If the Engineer does not attend at the fime and place
agreed, the Contractor may proceed with the tests, unless otherwise Instructed by the
Enginser, and the tests shall then be desmed to have been made in the Englneer's
presenca.

If the Coniractor suffers delay and/or Ingurs Cost from complying with thess
instructions or as a result of a delay for which the Employer s responsible, the
Contractor shall give notice to the Engineer and shall be entiled subjact to Sub-
Clause 20.1 [Contractor's Claims] to:

(8 an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

{® payment of any such Cost plus reasonable profit, which shall be included In the
Contract Price.

After receiving thls nolice, the Enginesr shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to the Bngineer duly certified reports of the tests.
Whan the specified tests have besn passed, the Englneer shafl endorse the Contractor's
test certificate, or Issus a certificate to him, to that effect. f the Engineer has not
attended the tests, he shall bs deemed to have accepted the readings as accurate.

if, as a result of an examination, Ingpaction, measurement or testing, any Plant,
Materials or workmanship |s found to be defective or otherwise not in accordance with
the Contract, the Engineer may reject the Plant, Materials or worlenanship by glving
notlce to the Contractor, with reasons. The Contractor shall then promptly make good
the defect and ensure that the rejected ftem complies with the Contraclt.

if the Englneer requires this Plant, Materlals or workmanship to be retested, the tests
shall be repeated under the same tarms and conditions. if the rejection and retesting
causs the Employer to incur additional costs, the Coniractor shall subject to Sub-
Clause 2.6 [Employer's Ciaims] pay these costs to the Employer.

Notwithstending any previous test or certfication, the Engineer may Instruct the

Contractor to:

{8) remove from the Site and replace any Plant or Materlals which is not in
accordance with the Contract,

fo) remove and re-execute any other work which is not In accordance with the
Contract, and

{c) executs any work which Is urgently required for the safety of the Works,
L0 Bis,  whether because of an accident, unforesesable event or otherwise.
_}:‘ AT,
P 7T,
é ffﬁz . f_'m?i‘:ig"nrni'rﬂctmr shall somply wdth the instuction within a reasonable time, which shall
\ £ E_ mjjb@ ﬁ;’ia tymie: {if any) spocified In the instructlon, or Immediately i urgency s specified
) m & uncat eub-paragraph (c)
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If the Contractor fails to comply with the instruction, the Employer shall be entitied to
employ and pay other parsons to carry out the work, Except to the extent that the
Contractor would have been entitied to payment for the work, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Glaims] pay to the Employer &ll costs arising
from this failure.

Each ltern of Plant and Materials shall, to the extent consistent with the Laws of the
Country, becomae the property of the Employer at whichever Is the earlier of the
following times, free from liens and other encumbrances:

{a) when it is delivered to the Site;

(b} when the Contractor is enfitled to payment of the value of the Plant and
Materials under Sub-Clause 8.1C [Payment for Plant and Materals in Bvent of
Suspension].

Unless otherwise stated In the Specification, the Contractor shall pay all royalties,
rents and other payrmerts for:

{8  natural Materials obtained from outsida the Site, and

{b)  the disposal of material from demolitions and excavations and of other surplus
material {whether natural or man-madke), except to the extont that disposal
areas within the Stte are specified In the Contract.

Delays and Suspension

The Engineer shall give the Confractor not less than 7 days' notice of the
Commencement Date. Unless otherwise stated in the Particular Conditions, the
Commencemsnt Date shall be within 42 days after the Contractor receives the Letter

of Accaptance,

The Contractor shall commencs the execution of the Works as soon as Is reasonably
precticable after the Commencement Date, and shall then procead with the Works
with due expedition and without delay.

The Contractor shall compiste the whole of the Works, and each Section (if any),
within the Time for Completion for the Works or Section (as the case may ba),
Including:

{a) =chieving the passing of the Tests on Completion, and

b)  completing all work which Is stated in the Contract as being required for the
Worles or Section to be considered to be compieted for the purposes of 1aking-
over under Sub-Clause 10.7 [Taking Over of the Works and Sections].

e Contractor shall submit a detailed time programme to the Engineer within 28 days

. receiving the notice under Sub-Ciause 8.1 [Commencement of Works]. The

Cmactor shall aiso submit a revised programmea whenever the previous programme

ls Inconsnstent with actual progress or with the Contractor’s obligations. Each
ramme shall Include:

&D'Lc_ﬁ/
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Extension ¢f Time for
Gompletion
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Eﬂi E‘*smb-Clause 20.1, the Enginser shall review previous determiinations and may

m

General Conditions

(8  the order in which the Contractor intends to carry cut the Works, Including the
anticipated timing of each stage of dasign (f any), Cantractor's Documents,
procurement, manufacture of Plant, defivery to Slte, construction, erection and
testing,

(b) each of these stages for work by each nominated Subsontractor {es defined In
Clause § [Nominated Subcontractors)),

{&) the sequence and timing of inspactions and test= specified in the Contract,
and

{d) a supporting mport which includes:

0 & general description of the methods which the Contrector intends to
adopt, and of the major stages, In the execution of the Works, and

(0] detalls showing the Contractor's reasonable estimate of the number of
each class of Contractor's Parsonnel and of each type of Contractor's
Equlpment, required on the Site for each major stage.

Unless the Engineer, within 21 days after receiving a programme, gives notice to the
Contractor stating the extent to which It does not comply with the Contract, the
Contractor shall proceed In accordance with the programme, subject to his other
cbligations under the Contract. The Empleyer’s Personnel shall be entitied 1o rely upon
the programme when planning their activities.

The Contractor shall promptly give notice to the Enginesr of specific probable futurs
events or droumstances which may adversely affect the work, increase the Contract
Price or delay the executlon of the Works, The Engineer may require the Contractor
to submit an estimate of the anticipatad effect of the future event or clrcumstances,
anci/or a proposal under Sub-Clause 13,3 [Varation Procedure).

If, at any time, the Enginear gives notice to the Contractor that a programme falls (to
the extent stated) to comply with the Contract or to be consistent with actual progress
and the Contractor’s stated intentions, the Coniractor shall submit a revised
programme to the Engineer in accordance with this Sub-Clause.

The Contractor shall be entitied subject to Sub-Clause 20.1 [Contractor’s Chairns] to
an extension of the Time for Completion if and to the extent that completion for the
purposes of Sub-Clause 10,1 [Jaking Over of the Works and Sections] is or will be
delayad by any of the following causes:

{a) & Varation (unless an adjustment to the Time for Completion has been agreed
under Sub-Clause 13.3 [Variation Frocedurs]) or other substantial change in the
quantity of an #em of work included in the Contract,

{b)  acauss of delay giving an entitiement to extension of time under a Sub-Clause
of these Conditions,

{c) exceptionally adverse climatic conditions,

(d Unforesseable shortages In the avaliabliity of personnel or Goods caused by
epidemic or govermmental actions, or

() any delay, impediment or prevention caused by or aftributable to the
Emplover, the Employer's Personnsl, or the Employer's other contractors on
the Site.

.the Contractor considers himself to bs entitled to an extension of the Time for
’tqplei.lon the Contractor shall giva notice Lo the Engineer In accordance with Suio-
a 201 [Contractor's Ciairns). When determining each extension of time under

fticrgase, but shall not decreass, the total extension of ime.

A
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Delays Caused by

Autharities
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Rate of Progress

8.7
Delay Damages

8.8

Suspension of Work
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If the following conditions apply, namely:

{8 the Gontractor has diligently followed the procedures laid down by the ralevant
legally constituted public authorities in the Country,

(o)  these authorities delay or disrupt the Contractor’s work, and

{c) the delay or disruption was Unfcreseeabls,

then this delay or disruption will be considered as a cause of delay under sub-
paragraph (b) of Sub-Glause 8.4 [Extension of Time for Completion).

If, &t any time:

(8)  actual progress Is 100 siow to complete within the Time for Compietion, and/or
(b}  progress has fallen {or will fal) behind the curent programme under Sub-
Clauss 8.3 [Programma),

other than as a result of a cause listed In Sub-Clause 8.4 [Extension of Time for
Compietion}, then the Engineer may instruct the Contractor to submit, under Sub-
Clause 8.3 {Frogramime), a revised programme and supporting report describing the
revised methods which the Contractor proposes 1o adopt In ordet to expadite
progress and complete within the Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these revised
methods, which may require increases in the working hours and/or in the numbers of
Contractor's Parsonnel and/or Goods, at the risk and cost of the Contractor. If thess
revised methods cause the Emplover to incur additional costs, the Contractor shall
subject to Sub-Clause 2.5 [Empioyer's Claims] pay these costs to the Employer, in
addition to defay damages {f any) under Sub-Clauss 5.7 bslow.

If the Contractor falls to comply with Sub-Clause 8.2 [Time for Compietion), the
Contractor shall subject to Sub-Clause 2.5 [Employer's Cisims] pay delay
dameages to the Employer for this default. These delay damages shall be the sum
stated in the Appendix to Tender, which shall be paid for every day which shall
plapse betwesn the relevant Time for Completion and the date stated in the
Taking-Over Certificate. However, the total amount due under this Sub-Clause
shall not exceed the maximum amount of delay damages (if any) stated In the
Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for
such defauft, other than In the event of termination under Sub-Clause 15.2
[Termination by Employer] prior to completion of the Works. These damages shall
not relieve the Contractor from his obligation to complete the Works, or from any
ather duties, obligations or responslbliities which he may have under the

Contract.

The Enginger may at any time Instruct the Contractor to suspend progress of
part or all of the Works. During such suspension, the Contractor shall protect,
store and secure such part or the Works agalnst any deterioration, loss or
cigamage.
N2
- TheeEngineer may also nofify the cause for the suspension. If and to the extent that
-the gause Is notified and is the responsibility of the Contractor, the following Sub-
Blayses 8.9, 8.10 and 8.11 shall not appiy.

o
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8.8
Gonsequences of
Suspension

8.10

Payment for Plant and
Materials in Event of
Suspension

8.1
Prolonged Suspension

8.12
Resumption of Work

If tha Contractor suffers delay and/or incurs Cost from complying with the Engineer's
instructions under Sub-Clause 8.8 [Suspension of Work] and/or from resuming the
work, the Contractor shall give notics to the Enginesr end shall be entitied subject to
Sub-Clause 20,1 [Contractor's Claims] to:

{8  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
(t) payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Enginser shall proceed in accordence with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall not be entitied to an extension of time for, or to payment of the
Cost incurred In, making good the consequsnces of the Contractor's faulty design,
workmanship or materials, or of the Contractor's fallure fo protect, store or secure in
accordance with Sub-Clause 8.8 [Suspension of Work],

The Caoniractor shalt ba entitled to payment of the velue {as at the date of suspension)
of Plant and/or Materials which have not been delivered to Site, if:

@)  the work on Plant or delivery of Plant and/or Materiale has been suspended for
rmore than 28 days, and

(b} the Contractor has marked the Plant and/or Materfals as the Employer’s
proparty in accordance with the Enginesr’s instructions.

ff the suspension under Sub-Clause B.8 [Suspension of Work] has continued for more
than 84 days, the Contractor may request the Enginear’s parmission to proceed. if the
Enginesr does not give permission within 28 days after being requested to do so, the
Contractor may, by giving notice 1o the Engineer, treat the suspension as an omission
undar Clauss 13 [Variations and Adiusiments] of the affected part of the Works. If the
suspengion affacts the whole of the Works, the Contractor mey give notice of
termination under Sub-Clause 16.2 [Termination by Contractor},

After the permission vr instruction to proceed I8 given, the Contractor end the
Enginesr shall joirtly examine the Works and the Plant and Materiala affected by the
suspension. The Contractor shall make good any deterloration or defect in or loss of
the Works or Plant or Materials, which has occumed during the suspension.

Te%‘fon Completion

9.1
Contractor's Obligations

{n]

(’“Fﬁ@hq ,

The Contractor shall carry out the Tests on Completion i accordance with this
Clause and Sub-Clausa 7.4 [Testing), after providing the documents in eccordance
with sub-paragraph (d) of Sub-Clause 4.1 [Contractor's General Obligations).

The Contractar shall give to the Enginesr not less than 21 days’ notice of the date

after which the Contractor will be ready to carry out each of the Tests on

ﬁ@mlptetion. Urless otherwise agread, Tests on Compietion shall be carried out
wlfﬁl‘n 14 days after this date, on such day or days as the Enginear shall instruct.
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9,2
Delayed Tests

9.3
Retesting

9.4

Failure to Pass Tests an

Gompletion
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aliowancss for the effact of any use of the Works by the Employer on the performance
or giher characteristics of the Works. As soon as the Works, or & Section, have
passad any Tests on Completion, the Gontractor shall submit a certified raport of the
results of these Tests to the Englneer.

ff the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4
{Testing] (fitth paragraph} and/or Sub-Clause 10.3 [interforence with Tasls on
Compistion] shall be applicable.

K the Tests on Completion are belng unduly delayed by the Contractor, the Engineer
mey by notice require the Contractor to carry out the Tests within 21 days after
recelving the notice. The Contractor shalf cany out the Tests an such day or days within
that period as the Contractor may fix and of which he shall give notice to the Engineer.

If the Contractor falls to carry out the Tests on Completion within the period of
21 days, the Employer's Personnel may procsed with the Tests at the risk and cost of
the Contractor. The Tests on Completion shall then be deemed to have been carried
out in the pressnce of the Contractor end the resulis of the Tests shall be accepted
&s acourate,

1f the Works, or a Section, fall to pass the Tests on Complstion, Sub-Clause 7.5
[Refection] shall apply, and the Engineer or the Contractor may require the failed Tests,
and Tests on Compietion on any related work, to be repeated under the same terms
and conditions.

If the Works, or a Sectlon, fail to pass the Tests on Completion repsated under Sub-
Clause 8.3 [Retesting], the Engineer shall bs entitled to:

(@  ondsr further repetition of Tests on Completion under Sub-Clause 9.3;

(o) if the failure deprives the Employer of substantlally the whole beneilt of the
Works or Saction, reject the Works or Saction (as the case may ba), In which
event the Employer shall have the same remedies &s are provided In sub-
paragraph {c) of Sub-Clause 11.4 [Failure to Remedy Defects]; or

)  issue a Takihg-Over Certificate, if the Employer so requests.

In the event of sub-paregraph (c), the Contractor shall procead in accordance with al
other obligations under the Contract, and the Contract Price shail be reduced by such
amount &s shall be appropriate to cover the reduced value to the Employer es a result
of this failure, Unless the relevant reduction for this fallurs Is stated (or its method of
calculation Is defined) in the Contract, the Employer may require the reduction to be
{) agreed by both Parties {in full satiefaction of this fallure only) and paid before this
Taking-Over Certificate is issued, or (i) determined and paid under Sub-Clause 2.5
[Employer's Ciaims] and Sub-Clause 3.5 [Determinations).

Em;kki)-'s Taking Over

10.1
Taking Over of the
Works and Sec

30
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pt as stated in Sub-Clause 9.4 [Falure to Pass Tests on Compistion), the Works
stﬂ be taken over by the Employer when () the Works have besn complated in

ES ELDI ] éqccydance with the Contract, including the matters described In Sub-Clause 8.2

g‘glme for Completion) and except as allowad In sub-paragraph (g) below, and (i) a

y
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10.2
Taking Over

of Paris of the Works

Goneral GConditins

go 3. D!
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Taking-Over Certificate for the Works has been lssugd, or Is deemed to have been
issusd in accordance with this Sub-Clauss.

The Contractor rmay apply by notice to the Engineer for 4 Taking-Over Certificate not
earller than 14 days before the Works wil, In the Contractor’s opinion, be complate
and ready for taking over. If the Works are divided into Sections, the Contractor may
similarty apply for & Taking-Over Certificate for each Section.

The Engineer shall, within 28 days after receiving the Contractor’s appllcation:

(a) Issue the Taking-Over Certlficate to the Contractor, stating the date on which
the Works or Section were completed in accordance with the Contract, except
for any minor outstanding work and dsfects which will not sibstantisly affect
the usa of the Works or Section for thelr intended purposa (sither urtil or whilst
this work is completed and these defects are remediad); or

) relect the application, giving reasons and specifying the work required to be
done by the Contractor to enable the Taking-Over Certificate to be lssued. The
Contractor shall then complete this work before issuing a further notice under
this Sub-Clause,

If ths Engiheer falls either to Issue the Taking-Over Certfficate or to relect the
Contractor's application within the period of 28 days, and if the Works or Section
(as the case may be) are substantially in accordancs with the Contract, the Taking-
Over Certfficate shell be deemed to have been issued on the last day of that
period,

The Engineer may, at the sole discretion of the Employer, lssue a Taking-Over
Cartificate for any part of the Permanent Works.

The Employer shall not use any part of the Works (other than as a ternporary
rnezsure which ls either specified In the Contract or agreed by both Parties) unless
and untii the Engineer has tesued a Taking-Over Cartificate for this part. However, if
the Employer does use any part of the Works bafore the Taking-Over Certificate is
issued:

{a) the part which Is used shall be deemed {0 have been taken over as from the
date on which it is usad,

) the Contractor shall cease to be liable for the cam of such part ag from this
date, when responsibility shali pass to the Employer, and

(©) i requested by the Contractor, the Engineer shall lssue a Taking-Over
Certificate for this part.

After the Enginesr hes issusd a Taking-Over Certificate for a part of the Works, the
Contractor shall be given the earlisst opportunity to take such steps as may be
neceasary to casry out any outstanding Tests on Completion. The Contractor shall
carry out theae Tests on Compietion as soon as practicabie before the expiry date of
the rolevant Defacts Notiication Period.

{if the Contractor Incurs Cost as a result of the Employer taking over and/or using a
part of the Works, other than such use as is specified In the Contract or agreed by the
nh'actor the Contractor shall {i) give notice to the Engineer and (i} be entiled
to Sub-Clause 20.1 [Comractor’s Claims] to payment of any such Gost plus
nable profit, which shall be inciudad in the Contract Price. Afier recelving this

FﬂWLn{‘m ce, the Enginesr shall proceed in accordance with Sub-Clause 3.5

N Ffulc e

p/e{anmnaﬂons} to agree or datermine this Cost and profit.
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10.3

Interference with Tests on
Completion

10.4

Surfaces Requiring
Relnstatement

i a Taling-Over Certlficate has been issued for a part of the Works (other than &
Section), the delay damages thereafter for complation of the remainder of the Works
shall be reduced. Similarly, the delay damages for the remainder of the Section {if any)
in which this pert is included shall also be reduced. For any period of delay after the
date stated in this Taking-Over Certificate, the proportional reduction in these dalay
damages shall be calculated as the proportion which the value of the part so certified
bears to the value of the Works or Section (as the case may be) as a whols. The
Engineer shall procesd in accordance with Sub-Clause 3.5 [Determinations] to agres
or determing these proportions. The provisions of this paragragh shah only apply to the
daily rate of delay damages under Sub-Clause 8.7 [Delay Damages), and shall not
affect the maximum amount of these damages.

if the Contractor Is preventad, for more than 14 days, from carrying out the Tests on
Completion by a causs for which the Employer is responsible, the Employer shall ba
deemed to have taken over the Works or Section (as the case may be) on ths date
when the Tests on Completion would otherwise have been completed.

The Enginesr shall then issue a Taking-Over Certificate accordingly, and the
Contractor shall carry out the Tests on Complation as soon as practicable, before the
axpiry date of the Defects Notification Period. The Engineer shall require the Tests on
Compietlon to be carried out by giving 14 days’ notice and In accordance with the
relevant provisions of the Contract,

If the Contractor suffers delay and/or incurs Cost as a resutt of this delay in carrying
out the Tests on Completion, the Contractor shall give notice to the Enginesr and shall
be entitled subject to Sub-Clause 20.1 [Contractor's Giaims] to:

{8 an extension of time for any such delay, If complstion is or will be delayed,
under Sub-Clause 8.4 {Extension of Time for Completion), and

{t)  payment of any such Cost plus reasonabie profit, which shall be Included in the
Contract Price.

After receiving this notice, the Engineer shall proceed In accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters,

Except as otherwise stated in a Taking-Over Certificate, a certificate for a Section or
part of the Works shall not be deemed io certify completion of any ground or other
surfaces requiring reinstaternent.

o
Def%_ct'%_i_iability

14

Completion of
Outstanding Work and
Remedying Defects

a2

In order that the Works and Contractor's Documents, and each Section, shall be In
the condition required by the Cantract (fair wear and tear excepted) by the expiry date
of the relevart Defects Notification Period or as scon as practicable thereafter, the
Contractor shail:

e} complete any work which Is outstanding on the date stated in 2 Taking-Over
Certificate, within such reasonable time as is instructed by the Engineer, and

k) exscute all work required to remedy defects or damage, as may be notified by
{or on behalf of) the Employer on or before the expiry date of the Defects
Notificetion Period for the Works or Saction {as the case may be).



11.2

Cost of Remedying
Defects

11.3

Extension of Defects
Naotification Period

11.4

Failure to Remedy
Defects

If a defact appears or damage oceurs, the Gontractor shall be notified accordingly, by
{or on behalf of) the Employer.

Al work referred to In sub-paregraph {b) of Sub-Clauss 11.1 {Completion of
Cutstanding Work and Remedying Defects] shall be executed at the risk and cost of
the Contractor, If end ta the extent that the work Is attributable to:

{a)  any design for which the Contractor is responsible,

(o) Plant, Materigls or workmanship not belng In accordance with the
Contract, or

(© faiure by the Contractor to comply with any other obligation.

If and to the extent that such work Is attributable to any other causs, the Gontractor
shall be notified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3
[Variation Procedurs)] shall apply.

The Emplayer shall be entitied subject to Sub-Clause 2.6 |[Employer's Claims] to an
extension of the Defacts Notification Period for the Works or a Section if and to the
extant that the Works, Section or a major item of Plant (as the case may be, and after
taking over) cannot be used for the purposes for which they are intended by reason
of & defect or darmage. However, a Defects Notification Period shall not be extended
by more than two yesars,

if delivery and/or erection of Plant and/or Materials was suspendsd under Sub-
Clause 8.8 [Suspension of Work] or Sub-Clauss 18.1 [Contractor's Entitlemant to
Suspend Work], the Contractor's cbligations under this Clause shall not apply to any
defects or darnage occurring more than two years after the Defects Notification Perlod
for the Piart and/or Materlals would otherwise have expired.

If the Contractor falls to remedy any defect or damage within a reasonable time, a
date may be fixed by [or on behalf of) the Employer, on or by which the defect or
damage Is 1o be remedied. The Contractor shall be given reasonable notice of this
dale.

It the Contractor fails to remedy the defect or damage by this notified date and this
remedial work was to be executed at the cost of the Contractor under Sub-
Clause 11.2 [Cost of Remedying Defects], the Employer may (at his option):

fa)  cany out the work himeelf or by others, in a reascnable manner and at the
Contractor's cost, but the Contractor shall have no responsibllity for this work;
and the Contracter shall subject to Sub-Clause 2.5 [Empioyer's Clalms] pay to
the Employer the costs reascnably incurred by the Employer in temadying the
defect or damage;

{o) require the Engineer to agree or dstermine a reasonable reduction In the
Contract Price in accordence with Sub-Clause 3.5 [Determinations]; or

{0 if the defect or damage doprives the Employer of substentially the whole
benefit of the Works or any malor part of tha Works, terminate the Gontract as
a whole, or in respect of such malor part which cannot be put to the intended
use. Without prejudica to any other rights, under the Gontract or otherwise,
the Employer shall then be entitled to recover all sums paid for the Works or
for such part {as the case may be), plus financing costs and the cost of
dismantiing the same, clearing the Site and returning Plant and Materials to
the Contractor,
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11.5
Removal of Defective
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116
Further Tests

11.7
Right of Access

11.8
Cantractor to Search

11.9
Performance Certificate

11.10
Unfulfilled Obligations

11.11
Clearance of Site
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If the defect or damage cannot be remedied expeditiously on the Site and the
Employer glves consent, the Contractor may remcve from the Site for the purposss
of repalr such ftems of Plant as are dsfactive or damaged. This consent may require
the Contractor to increase the amount of the Performance Security by the full
replacement cost of these ftems, or to provide other appropriate security.

If the work of remedying of any defect or damage may affect the performance of the
Works, the Engineer may require the repetition of any of the tests described in the
Contract. The requirement shall be made by notice within 28 days after the defect or
damage is remedied.

Thess tests shail be carried out in accordance with the terms applicable to the
previous tests, except that they shall ba carried out at the risk and cost of the Party
fiable, under Sub-Clause 11.2 [Cost of Remedving Defocts), for the cost of the
remedial work.

Until the Performance Carificate has been Issued, the Contractor shall have such right
of access to the Works as is reasonably required in order to comply with this Clause,
axcept as may be inconsistent with the Employer's reasonable security restrictions.

The Contractor shall, if required by the Enginser, search for the cause of any defect,
under the direction of the Engineer, Unless the defect is to be remadied at the cost of
the Contractor under Sub-Clause 11.2 [Cost of Remedying Defects), the Cost of the
search plus reasonable profit shall be agreed or determined by the Englneer In
accordance with Sub-Clause 3.5 [Determinations] end shall be included in the
Contract Price.

Performance of the Contractors obligations shall not be considered to have been
compistad until the Engineer has issuad the Performancs Certificate to the Contractor,
stating the date on which the Contractor completed his obiigations under the Contract.

The Engineear shall issue the Performance Certificate within 28 days after the latest of
the expiry dates of the Defects Notlfication Periods, or as soon thereafter as the
Contractor has supplied alf the Contractor's Documents and completed and tested all
the Works, Inciuding remedying eny defects. A copy of the Performancs Certificate
shall be Issued to the Employer.

Cnly the Performance Certificate shall be deemed to constitute acceptance of tha Works.
After the Parformance Cerilficate has been issusd, each Party shall remain liable for
the fulfiment of any obligation which remains unperformed at that time. For the

purposes of determining the nature end extent of unperformed obligations, the
Contract shall be deemed to remain in force.

Upon receiving the Performance Certfficate, the Contractor shell remove any

SED Du,'rsmalmng Contracior's Equipment, surplus meterigl, wrackege, rubbish and

'I'e’m?orary Works from the Site.
7!

FI 4 rff' a.l-li these items have not been removed within 28 days after the Employer

e

recgwss 8 copy of the Performance Cartificate, the Employer may sell or

L "a
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otherwise dispose of any remalning items. The Employer shall be entitled to be
peld the costs incurmed in connection with, or attributable to, such sale or dispozal
and restoring the Site.

Any balance of the moneys from the sale shall be paid to the Contractor. If these
moneys ars less than the Employer's costs, the Contractor shall pay the outstanding
balance to the Empioyer.

Wiameegetient and Evaluation

Works to be Measured The Works shall be measured, and valued for payment, In accordance with this Clause.

i2.2

Whanaver the Englnesr requires any part of the Works o be measured, reasonable
notice shall be given to the Contractor’s Representative, who shali:

(a) promptly either attend or send another gualfled representative to assist the
Englnesr In making the measurement, and
()  supply any particulars requested by the Engineer.

If tha Contractor falls o attend or send a representative, the measurement made by
{or on behalf of) the Enginaer shall be accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permansnt Works ars ta be
measured from records, thesa shall be prapared by tha Engineer. The Contractor shal,
as and when requested, attend to examine and agree the records with the Engineer,
and shall sign the same when agread. If the Cortractor does ot attend, the records
shall ba accepted as accurate.

If the Contractor examines and disagrees the records, and/or does not sign them as
agreed, then the Contractor shall give notice to the Engineer of the respecis in which
the records are asserted to be Inaccurate. After receiving this notice, the Engineer
shall review the records and either confirm or vary them. if the Contractor does not so
give notice to the Engineer within 14 days after being requested to examine the
records, they shall be accepted as accurale,

Method of Measuremenl  Except as otherwiss stated in the Gontract and notwithstanding local practice:

123

{8 measurement shall be made of the net actusl quantity of each item of the
Permanent Works, and

{0}  the method of measurement shall be in accordance with the Bill of Quantities
or other applicable Schadules.

Evaluation Except as otherwlise stated in the Contract, the Engineer shall proceed in accordance

with Sub-Clause 3.5 [Deferminations] to egree or determine the Contract Price by
evaluating each item of work, eppiying the measurement agreed or determined in
accordance with the above Sub-Clauses 12.1 and 12.2 and the appropriats rate or

LEED. b”‘j,'gq_ce for the itam,
A ft’brg{éach ftern of work, the appropriate rate o price for the itemn shall be the rate or
* %.price.spacified for such item in the Contract or, if there is no such ke, specifled for

" simithr work, However, & new rate or price shall be appropriate for an item of work If

Y pe——
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12.4
QOmissions

134
Right to Vary

36
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@ @ the measured quantfly of the item is changed by more than 10% from
tha quantity of this itemn in the Bill of Cuwantities or other Schedluls,
i)  this change In quantiy multiplied by such specified rate for this item
exceads 0.01% of the Accepted Contract Amount,
[(15) this change in quantity dirsctly changes the Cost per unit quantity of
this ltem by more than 1%, and
) this ttem s not specified In the Cantract as a “fixed rate tem®™;
or
B O the work is instructed under Clause 13 [Variations and Adjustments],
i) nG rate or price Is specified in the Contract for this temn, and
i no specified rete or price is appropriate because the item of work Is
not of similar charecter, or is not executed under similar conditions, as
any ftermn in the Contract.

Each new rate or price shall be derived from any relevant rates or prices in the
Contract, with reasonable adjustments 1o take account of the matters described In
sub-paragraph (g) and/or (b}, as applicable. If no rates or prices are relevant for the
derivation of & new rate or price, it shail be derived from the reasonable Cost of
executing the work, togsther with reasonable profit, teking sccount of any other
relevant matters.

Until such time as an appropriate rate or price is agreed or determined, the Enginesr
shall determine a provisional rate or price for the purposes of Interim Payment
Certificates.

Whenever the omission of ary work forme part (or alf) of a Variation, the value of which
has not besn agreed, if:

(@)  the Contractor will Incur (or has incurred) cost which, if the work had not been
omitted, would have been deemed to be covered by a sum forming part of the
Accepted Contract Amount;

)  the omission of the work will result (or has resutted) in this sum not forming part
of the Contract Price; and

e  thiscostis not deemed to be Included in the evaluation of any substituted work:

then the Contractor shall give notice to the Engineer accordingly, with supporting
particulars. Upon recsiving this notice, the Engineer shall proceed In accordance with
Sub-Clause 3.5 [Determinations] to agree or determine this cost, which shall be
included in the Contract Price.

and Adjustments

Variations may be initiated by the Engineer at any time prior to igsuing the Taking-Cver
Certificate for the Works, alther by an instruction or by a request for the Contractor to
submit a proposal.

The Contractor shall execute and be bound by each Variatlon, unless the Contractor

mpt!y glves notice to the Enginesr stating {with supporting particulars) that the
for cannot readily obtain the Goods required for the Variation. Upon receiving
otice, the Engineer shall cancel, confirm or vary the instruction.

Variation may include:

Ff \‘-‘#
\ DIG / Conditions of Cortraut for Cansluetion



(8 changes tothe quantities of any lterm of work includsd in the Contract (however,
such changes do not necessarily constitute a Variation),

{b) changes to the quality and other characteristics of any item of work,

{c) changes to the levels, posttions and/or dimensions of any part of the Works,

{d) omission of any work urdess it is to be carried out by others,

{8) any additional work, Plant, Materials or services necessary for the Permanent
Works, Including any associaled Tests on Completion, boreholes and other
testing end exploratory work, or

] changes to the sequence or timing of the exscution of the Warks.

The Gontractor shall not make ary alteration and/or modification of the Parmanent
Works, unless and until the Enginger instructs or approves a Variation.

13.2
Value Enginsering The Contractor may, at any time, submit to the Englineer a written proposal which {in the
Contractor’s opinion) will, if adopted, § accelerale completion, ) reduce the cost to the
Employer of sxecuting, mairtaining or operating the Works, {if Improve the eficlency or value
{0 the Employer of the completad Works, o v} otherwise be of benefit to the Employer.
The proposal shall be preparad at the cost of the Contractor and shall include the
itarns listed in Sub-Clause 13.3 [Vanation Procedure].
If a proposal, which is spproved by the Englneer, includes a change In the design of
part of the Permanent Works, then unless otherwise agreed by both Perties:
(@) the Contructor shall design this part,
)  sub-paragraphs (2} to (d) of Sub-Clause 4.1 [Contractor's Genera! Obfigations]
shall apply, and
(c} if this change results In a reduction in tha contract value of this part, the
Enginear shall praceed In accordance with Sub-Clause 3.5 [Determinations] to
agree or detarmine a fae, which shall be included in the Contract Price. This fee
shall be half (509} of the differerice batween the following amounts:
)] guch reduction in contract valus, resulting from the change, excluding
adiustments under Sub-Clause 13.7 [Adjustments for Changes in
Legistation] end Sub-Clauss 13.8 [Adjusiments for Changes in Cosf),and
il the reduction {if any) in tha value to the Empluyer of the varied works,
taking account of any redustions in quality, anticipated fife or operational
efficiencles.
Howsver, If amount () is less than amount (i), there shall not be a fes.
13.3
Variation Proceture If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall

Goneral Conditons.

respond In writing as soon as practicable, elther by giving reasons why he cannot
comply {if this is the case) or by submitting:

(a8 a description of the proppsed work to be performed and a programme for Its
exacution,
()  the Coniractor's prooosal for any necessary modifications to the programma
according to Sub-Clauss 8.3 [Programms] and to the Time for Gompletion, and
€0_0uije)  the Contractor's proposal for evaluation of the Variation.

& &
AT
é? "'Th@4 ginesr shall, as soon as practicable after receiving such proposal {under Sub-
! _5 Bft}*au?e 18.2 Vaius Engineering] or otherwiss), respond with approval, disapproval or
i 'T/'._ wommants. The Contractor shall not delay any work whilst awaiting a response.

ek
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Payment in Applicable
Currencies

13.5
Provisional Sums

13.6
Daywork

38

Each instruction to exacute a Varation, with any requirements for the recording of Gosts,
shall be issued by the Engineer to the Contractor, who shall acknowladge racelpt,

Each Variation shall be evaluated in accordance with Clause 12 Measurement and
Evaluation], unless the Engineer Instructs or approves otherwise In accordance with

this Clause,

If the Contract provides for payment of the Ceniract Price in more thart one currency,
then whenever an adjustment is agreed, approved or determined as stated above, the
amount payable in each of the applicable currencies shall be specied. For this
purposs, reference shall be made to the actual or expected currency proportions of
the Cost of the varied work, and to the proportions of various curmencies specified for
payment of the Contract Price.

Each Provisional Sum shall only bs usad, in whola or In part, In ascordance with the
Engineer’s instructions, and the Contract Price shall be adjusted accordingly. The total
sum pald to the Contractor shall include only such amounts, for the work, supplies or
services to which the Provislonal Sum relates, as the Engineer shall have instructed.
For each Provisional Sum, the Enginser may instruct:

(8) workto be executed (ncluding Plant, Materials or services to be supplied) by the
Contractor and valued undsr Sub-Ciause 13.3 [Vardation Procedure]; and/or

(b) Plant, Materials or services to be purchased by the Contractor, from a
nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors])
or otherwise; and for which there shall be Included in the Contract Price:

0 the actual amounts pald (ar due to be peid) by the Contractor, and

@)  a sum for overhead charges and profit, calculated as a percentage of
these actual amounts by applying the relevant percentage rate {it any)
stated in the appropriate Scheduls. If there is no such rate, the
percentage rate stated in the Appendix to Tender shall be applied.

The Contractor shall, when required by the Engineer, produss gquotations, invoices,
vouchsrs and accounts or receipts in substantiation.

For wark of a minor or incldental nature, the Engineer may Instruct theat a Variation shall
be executed on & daywork basis. The work shall then be valued in accordance with the
Daywork Schedule included In the Contract, and the following procedure shall apply, If
a Daywork Schedule Is not included in the Contract, this Sub-Clause shall not apply.

Before ordering Goods for the work, the Contractor shall submit quotations to the
Engineer. When applying for payment, the Contractor shall submit invoices, vouchers
and accounts or receipts for any Goods.

Except for any items for which the Daywork Schedule specifies that paymant Is not
dus, the Contractor shall deliver each day to the Engineer accurate statements In
dupiicate which shall include the following detalls of the resources used in axecuting
the previous day's work:

fg*  the names, occupations and time of Contractor's Personnel,

ftj  the ldentffication, type and time of Contractor's Equipment and Temporary
Works, and

it the quantities and types of Plant and Materials used.



13.7

Adjustments for
Changes in Legislation

13.8

Adjustments for
Changes in Cost

Ganeral Condiilons

One copy of each statement will, if correct, or when agreed, be signed by the Englneer
and returnad to the Contractor, The Cortractor shall then submit priced statements of
these rasources o the Enginesr, prior to thelr inclusion in the next Statemsnt under
Sub-Ciause 14.3 [Appiication for Imterim Payment Cerlificates)].

The Contract Price shall be adjusted to teke account of any increase or decrease in
Cost resulting from a change In the Laws of the Country {including the introduction of
new Laws and the repeal or modification of existing Laws) or In the judicial or officlal
govermmental interpretation of such Laws, mads after the Base Date, which affact the
Contractor In the performeance of obligations under the Contract.

¥ the Contractor suffers (or will suffer) delay and/or Incurs {or will incur) additicnal Cost
a8 a result of these changes in the Laws or In such interpretations, made after the
Base Date, the Contractor shall give notice to the Enginesr and shall be entitled
subject to SBub-Clause 20.1 [Contractor's Claims) to:

{a)  an extension of time for any such delay, If completion Is or will be delayed,
under Sub-Clause B.4 [Extansion of Time for Compietion], and
(o) payment of any such Cost, which shall be Included in the Contract Price.

After recelving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations) to agree or determine these matters.

in this Sub-Clause, "table of adjustment data® means the completed table of
adjustment data included in the Appendix to Tender. If there is no such table of
adjustment data, this Sub-Clause shall not apply.

if this Sub-Clause applias, the amounts payabla to the Contractor shall be adjusted for
Hses or falis in the cost of labour, Goods and other Inputs to the Works, by the addltion
or daduction of the amounts dstermined by the formulas prescribed in this Sub-Clauss,
To the exterit that full compensation for any rige or fall in Costs is not covered by the
provisions of this or other Clauses, the Accapted Contract Amount shall be deemed to
have Included amounts to cover the contingency of other rises and falls In costs.

The adjustment to be appllad to the amount otherwise payable to the Contractor, as
valued in accordance with the appropriate Schedule and certified in Payment Certif-
icates, shall be determinad from formulae for each of tha currencies (n which the
Contract Price Is payable. No adjustment is to be applied to work valued on the basis
of Cost or current prices. Tha formulae shall be of the following general type:

Pn=—a+blkh+cEl+ dMo+ ..
Lo Eo Mo

whers:

*Pr” is tha adjustment muitiplier to be applied to the estimated contract value
In the relevant currency of the work carried out in period “n”, this period being
& month unless otherwise stated In the Appendix to Tender;

"2’ s a fixed coefficient, stated In the relevart tabie of adjustment data,
representing the non-adjustable portlon in contractual payments;

“h*, “g”, “d", ... are coaficients representing the estimated proportion of sach
cost element related 1o the execution of the Works, as stated in the relevant
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table of adjustment data; such tabulated cost elements may be indicative of
resources such as labour, equipment and matedals;

“Ln®, "En", “Mn", ... are tha current cost indices or reference prices for period
°n", expressed In the relevant currency of payment, each of which is applicable
to the relevant tabulated cost element on the date 49 days prior to the last day
of the period {to which the particular Payment Certificate relates); and

“Lo”, “Eo”®, “Mo”, ... are the base cost indices or reference prices, expressed
in the refevant currency of payment, each of which is applicable to the relevant
tabuiated cost slement on the Bass Dats.

The cost indices or reference prices stated in the table of adjustment data shall ba
used. If their sourca is In doubt, it shall be determined by the Engineer. For this
purpose, refarence shall be made to the values of the indices at stated dates (quoted
in the fourth and fifth colurnns respectively of the table) for the purposes of clarification
of the source; afthough these dates (and thus these values) may not comespond to
the base cost indices.

In cases whers the “cumency of index” (stated In the table) Is not the relevant curency
of payment, each index shall be converted into the relevant currency of payment at
the selling rate, established by the central bank of the Country, of thls relevant
currency on the above date for which the index is required to be applicable,

Until such time as each current cost index is available, the Engineer shell datermine a
provisional index for the Issue of Interim Payment Certificates. When a current cost
index is avallablg, the adjustment shall ba recalculated accordingly.

if the Contractor falls to complete the Works within the Time for Completion,
adjustment of prices thereafter shall be made using either () each Indax or price
applicable on the date 49 days prior to tha expiry of the Time for Completion of the
Works, or (ii) the eurrent index or price: whichever is more favourable to the Employer.

The welghtings (cosfficients) for each of the factors of cost stated In the tablefs) of
adjustment data shall only be adjusted if thay have been rendered unreasonable,
unbalanced or inapplicable, as a result of Variations.

Conpqéi?rice and Payment

14.1
The Contract Price

40

Unless otherwisa stated In the Particular Conditions:

(@ the Contract Price shall be agreed or determined under Sub-Cleuse 12.3
[Evaluation] and be sublect to adjustments in accordance with the Contract:

)  the Contractor shall pay all texses, duties and fees required to be paid by him
under the Contract, and the Contract Price shall not be adjusted for any of
these costs except as stated In Sub-Cleuss 13.7 [Adjustmants for Changes in
Legislation];

{ci  any quantitles which may be set out in the Bill of Quantities or other Schedule
are estimated quantities and are not to be teken as the actual and correct
quantities:

(] of the Works which the Contractor is required to execute, or
()  for the purposes of Clause 12 [Measurement and Evaiuation]; and



{d) the Contractor shall submit to the Engineer, within 28 days sfter the
Commencement Date, a proposed breakdown of each lump sum price in the
Schedules. The Engineer may take account of the breakdown when preparing
Payment Certificates, but shall not be bound by it.

14.2

Advance Payment The Employer shall make an advance payment, as an interest-free loan for
mobilisation, whsn the Contractor submits a guarantes in accordance with this Sub-
Clause. The total advance payment, the number and timing of instalments (if more
than one), and the appllcable currencles and proportions, shall be as stated In the
Appandix ta Tender.

Unless and umtil the Employer receives this guarantee, or If the total advance payment
is nat stated in the Appendix to Tender, this Sub-Clauss shall not apply.

The Engineer shall lssue an Interim Payment Certificate for the first instaiment after
receiving & Statement (under Sub-Clause 14.3 [Appiication for Interim Payment
Ceriificates]) and after the Employer receives () the Performance Security n
accordance with Sub-Clause 4.2 [Performance Securly] and (i) a guarantee in
amounts and cumencles equal to the advance payment. This guarantes shall be
isstied by an entity and from within a country (or other jurisdiction) approved by the
Employer, and shall be In the form annaxed to the Particular Congitions or in another
form approved by the Employer.

The Contractor shall ensurs that the guarantee is valid and enforceable untll the
advance payment has been repaid, but #ts amount may be progressively reduced by
the amount repald by the Contractor as Indlicated in the Payment Certificates. K the
terms of the guararies spacify its expiry date, and the advance payment has not been
repald by the date 28 days prior to the expiry dale, the Contractor shall extend the
valiclity of the guarantee until the advance payment has been repaid.

The advance payment shall be repald through percentage deductions In Payment
Ceartificates. Unless other percentages are stated in the Appendix to Tender:

{a) deductions shal commance In the Payment Certificate in which the totel of al
cortified interim payments {exciuding the advanice peyment and deductions and
repayments of retention) excesds ten per cent (10%) of the Accepted Contract
Amount less Provisional Sums; and

o) deductions shall ba made at the amortisation rate of one quarter (25%) of the
amount of each Payment Certificate (excluding the advance payment and
deductions and repayments of retention) In the currencles and proportions of
the advance payment, uniil such time as the advence payment has been
repaid.

K the advance payment has not been repaid prior to the issue of the Taking-Cver
Certificate for the Works or prior to termination under Glause 15 [Termination by
Employer], Clause 16 [Suspension and Termination by Coniractor] or Clause 19 [Force
Maisure] (as the case may be), the whole of the balance then outstanding shall
immediatsly become due and payeble by the Contractor to the Emplayer.

14.3

Application for Intaﬁgﬁ,, oughe Gontractor shall submit & Statement in six copies to the Engineer afier the end of
Payment Cemﬁcéﬁe ""i e’@;‘)h month, In a form approved by the Englinaer, showing In detail the amounts to
c E EN vﬁ\% the Coniractor considers himself to be snfitiad, together with supporting
dect}?nents which shall Include the report on the progress during this month in

v rdence with Sub-Clause 4.21 [Progress Reports].

AY:)
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14.4

The Statement shal Inchude the following items, as applicabie, which shall be expressod
in the various cumencies in which the Contract Price Is pavabls, in the sequencs listad:

(a) the estimated contract value of the Works executed and the Contractor's
Documents produced up to the end of the month {including Veriations but
excluding ems described In sub-paragraphs (b} to (g) balow);

(o}  anyamounts to be addsd and deducted for changes In legislation and changes
in cost, in accordance with Sub-Clause 13.7 [Adjustments for Changes in
Legisiation] and Sub-Clause 13.8 [Adjustments for Changes in Cosf];

() any amount to be deducted for retention, calculated by applying the
percentage of retention stated in the Appendix to Tender to the total of the
above amounts, untll the emount so retained by the Employer reaches the limit
of Retention Money (if any) stated In the Appendlx to Tender:

(d) any amounts to be added and dsducted for the advance payment and
repayments in accordance with Sub-Clause 14.2 [Advance Payment];

(&)  any amounts 1o be added and deductsd for Plant and Matsrlals In accordance
with Sub-Clause 14.5 [Plant and Materials intended for the Works);

{ any other additions or deductions which may have become due under the
Contract or otherwise, including those under Clause 20 [Claims, Disputes and
Arbitration]; and

(@  the deduction of amounts certified in all previous Payment Certificates.

Schedule of Payments If the Contract includes a schedule of payments specifying the Instalments in which

14.5

the Contract Price will be pald, then unless ctherwlse stated in this schadule:

{a) the Instalments guoted in this schedule of payments shall be the estimated
contract values for the purposes of sub-paragraph {2) of Sub-Clause 14.3
Wopiication for Interim Payment Certificates];

{)  Sub-Clauss 14.5 [Plant and Materials intended for the Works] shall not apply; and

{c) if these Instalmerds are not defined by reference to the actual progress
achleved In executing the Works, and if actual progress is found to be less than
that on which this scheduls of payments was based, then the Enginasr may
proceed in accordance with Sub-Clause 3.5 [Defanminations] to agree or
determine revised Instalments, which shall take account of the extent to which
progress is lass than that on which the Instaiments were previously basad,

i the Contract does not includs a schedule of payments, the Contractor shall submit
non-binding estimates of the payments which he expects to become dus during sach
quarterly period. The first estimate shall be submitted within 42 days after the
Commencement Date. Revised estimates shall be submitted at quarterly Intervals,
until the Taking-Over Certificate has been Issued for the Works.

Plant and Materials If this Sub-Clause applies, Interim Payment Certificates shall includs, under sub-
intended for the Works paregraph (e) of Sub-Clause 14.3, () an amount for Plant and Materials which have

42

been sent to the Site for incorporation In the Permanent Works, and (ij) a reduction
when the contract value of such Plant and Materlals Is incluced as part of the
Permanent Works under sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim

Payment Certificates].

B (€8 D i Nl rearma w in sub-paragraphs (b)) or (c)) below are not included in the
«0@. ;fﬁg‘g?wc.‘lx 0 Jender. thi= Sub-Clause shall not apply.

I
A X

TEAEL A

( ,The Frginear shek determine and certify each addition if tha following conditions are
\Ne Aptistient
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14.8

issue of Interim Payment

Certificates

T

(&) the Contractor has:

)] kept satlsfactory records (ncluding the orders, recelpts, Costs and use
of Plant and Matarials) which are available for inspection, and

{p  submitted a statement of the Cost of acquiring and delivering the Piant
and Materlels to the Site, supported by satisfactory evidence;

and either:
()  the relevant Plant and Materials:

(i are those listad in the Appandix to Tender for paymerit when shipped,

iy  have been shipped to the Country, en route to the Sits, in accordance
with the Gontract; and

(i) are described in a clean shipped bill of lading or other evidence of
shipment, which has been submitted to the Enginesr together with
evidence of payment of freight and insurance, any other documents
reasonably required, and a benk guarantes in a form and lssued by an
entity approved by the Employer in amounts and cumencles equal to the
amount due under this Sub-Clauss; this guarantee may be In a similar
form to the form referred to in Sub-Clause 14.2 [Advance Payment] and
shall be valid until the Plant and Materials are properly stored on Site and
protected againet lose, damage or deterloration;

or
{c} the relevant Plart and Materials:

0 ara those listed In the Appendix to Tender for payment when delivered to
tha Site, and

@)  have been delivered to and are propetly stored on the Site, are protected
against loss, damage or deterloration, and appear to be In accordance
with the Contract.

The additional amount to be certified shall be the equivalent of efghty percent of the
Enginesrs determination of the cost of the Plant and Materials (ncluding delivery to
Site}, teking account of the documents mentioned In this Sub-Glause and of the
contract vaiue of the Plant and Materials.

The cumrencles for this additional amount shall be the same as those in which paymeant
will bacome dug when the contract valus is Included under sub-paragraph {a) of Sub-
Ciausa 14.3 [Application for Interim Payment Ceriificaias]. At that ime, the Payment
Caertificate shall Include the applicable reduction which shall be equivalert to, and in
the same currencies and proportions as, this additional amount for the relevant Plant
and Materials.

No amount will be certified or paid until the Employer has received and approved the
Performance Security. Thareafter, the Engineer shell, within 28 days after recelving a
Statement and supporting documents, lssus to the Employer an Interim Payment
Cortificate which shall state the amount which the Englneer fairly determines to be
due, with supporting particulars.

y 1 ‘5}, wever, prior 1o issuing the Taking-Over Certificate for the Works, the Enginear shall
A 11&pe bound to issue an Interim Payment Certificeta in an amount which wotdd (after

[,ef@:xicn and other deductions) be less than the minlmum amount of Interim Paymant
: anrtfcates {if any} statad in the Appendix to Tender. In this event, the Enginser shall
- Give‘notice to the Contractor accardingly.

‘*3@9;_@3é§9 43



14.7

Payment

14.8

An Interim Payment Certificate shall not be withheld for any other reason, although:

(@ if any thing supplied or work done by the Contractor is not in accordance with
the Contract, the cost of rectification or replacement may be withheld unti
rectification or replacement has bean completed; and/or

(o) if the Contractor was or is fallng to perform any work or obligation In
accordance with the Contract, and had been so notified by the Engineer, the
valug of this work or cbligation may be withheld until the work or obligation has
been performed.,

The Engineer may in any Payment Certificate make any correction or modification that
shoukd properly be made to any previous Payment Certificate, A Payment Certificate shall
not be deemed to Indicate the Engineer's acceptance, approval, consant or satisfaction.

The Emplover shall pay to the Contractor:

(@) the first instalment of the advance payment within 42 days after issuing the
Letter of Acceptance or within 21 days after recelving the documents In
accordance with Sub-Clauge 4.2 [Parformance Securlty] and Sub-Clause 14.2
[Advance Payment], whichever is later;

)  the amount certified in each Interim Payment Ceriificate within 56 days after the
Enginesr recelves the Statement and supporting documents; and

e}  the amount certified In the Final Payment Gertificate within 66 days after the
Employer recelves this Payment Certlficate.

Payment of the amount due In each currancy shall be made into the bank account,
nominated by the Contractor, in the payment country (for this cumency) specified in
the Contract.

Delayed Payment If the Coniractor does not receive payment in accordance with Sub-Clauss 14,7

14.9

[Payment], the Cortractor shall be entitied to recelve financing charges compounded
maonthly on the amount unpald during the period of delay. This period shall be desmed
to commence on the date for payment specified in Sub-Clause 14.7 [Payment],
irespective (in the case of its sub-paragraph () of the date on which any Interim
Payment Certificate s isstued.

Unless otherwise statad In the Particular Conditions, these financing charges shall be
calculated at the annual rate of three percentage points above the discount rate of the
central bank in the country of the cumency of paymert, and shall be pald in such cumrency.

The Contractor shall be entitled to this payment without formal notica or certification,
and without prejudice to any othar right or remedy.

Payment of Retentlon When the Taking-Over Certificate has been issued for the Works, the first half of the

Money

44

Retention Money shall be certified by the Engineer for payment to the Contractor. Ifa
Taking-Over Certlficate is issued for a Section or part of the Works, & proportion of the
Retention Money shall be certified and pald. This proportion shall be two-fifths (4096}
of the proportion calculated by dividing the estimated contract value of the Saction or

—

TeR Du@grt. by the estimated final Contract Price.

S5,
& R
e ‘Prﬂ_ﬂ‘gpﬂy after the latest of the expliry dates of the Defects Notification Periods, the

“FE EB!:?}utsyianding balance of the Retention Money shall be certifled by the Englneer for
payment to the Contractor. If a Taking-Over Certificate was issued for a Section, a

\ 3
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1410
Statement at Completion

14.11

Application for Final
Paymont {sriificate

proportion of the second halff of the Ratention Money shall ba certified and paid
promptly after the expiry date of the Defects Notffication Pericd for the Section. This
proportion shall be two-fifths {40%} of the proportion calculated by dividing the
astimated contract value of the Section by the sstimated final Contract Price.

However, if any work remains to be executed under Clause 11 [Defects Liabiiity], the
Engineer shall be entitled to withhold certification of the estimated cost of this work
untll it has been executed.

When calculating these proportions, no account shall be taken of any adjustments
under Bub-Clause 13.7 [Adjustments for Changes in legisiation] and Sub-
Clause 13.8 [Adjustments for Changes in Cosf].

Within 84 days after recelving the Taking-Over Cerlificete for the Works, the
Contractor shall submit to the Engineer six coples of a Statement at completion with
supporting documents, In accordance with Sub-Clause 14.3 [Application for Interim
Payment Certficates], showing:

{8) thevalue of all work done In accordance with the Contract up to the date stated
in the Taking-Over Certificate for the Works,

{b)  any further sums which the Coriractor considers o be due, and

{c) an estimate of any other amounts which the Contractor considers will become
duse to him under the Contract. Estimated amounts shall be shown separately
in this Statement at complstion.

The Englneer shall then certify In accordance with Sub-Clause 14.8 [issue of interim
Payment Certificates).

Within 56 days after receiving the Periormance Certificate, the Contractor shall
submit, to the Engineer, slx coples of a draft final statement with supporting
docurnants showing in detall in a form appraved by the Engineer:

fa}  the value of all work dons in accordance with the Contract, and
()  any further sums which the Coniractor considers to be due to him under the
Contract or otherwise.

if the Enginesr disagrees with or cannot verify any part of the draft final staternent, the
Contractor shafl submit such further information as the Engineer may reasonably
require and shall make such changes in the draft as may be agreed between them, The
Contractor shall then prepare and submit to the Englneer the final statement as agreed.
This agreed statement Is refarred to in these Conditions as the "Final Statement®.

However if, following discussions between the Engineer and the Contractor and eny
changes to the draft final statement which are agreed, it bacomes evident that a
dispute exists, the Engineer shall deliver to the Employer (with a copy to the
Contractor) an Interim Payment Certificate for the agreed parts of the draft final
statement. Thereafter, if the dispute is finally resclved under Sub-Clause 20.4
[Chtaining Dlspute Adiudication Bosrd’s Decision] or Sub-Clauss 20.5 [Amicable
Satflsrnevit], the Contractor shall then prepara and submit to the Employer {(with a

2D i:g,iopy o the Enginser) a Final Statement.
\}. n.c"&; 4 \
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of all moneys due to the Contractor under or In connection with the Contract. This
discharge may state that it becomes effective when the Contractor has received the
Performance Security and the outstanding balance of this total, in which event the
discharge shall be effective on such date.

Within 28 days after receiving the Final Statement and written discharge in
accordance with Sub-Clause 14.11 [Application for Final Payment Certficats] end
Sub-Clause 14.12 [Discherge], the Engineer shall issue, to the Empioyer, the Final
Payment Certificate which shall stats:

{a)  the amount which is finally due, and

(n)  after giving credit to the Employer for all amounts previously paid by the
Employer and for all sums to which the Employer Is entitled, the balance (if any)
due from the Employer to the Contractor or from the Contractor to the
Employer, as the case may be.

If the Gontractor has not applied for a Final Payment Certlficate In accordance with
Sub-Clause 14.11 [Appiication for Final Payment Certificats] and Sub-Clause 14.12
[Dfschargs], the Engineer shall reguest the Contractor to do so. If the Gontractor falis
to submit an application within a period of 28 days, the Engineer shall Issue the Final
Payment Certificate for such amount as he falrly determines to be due.

The Employer shall not be liable to the Contractor for any matter or thing under or in
connection with the Contract or execution of the Works, except to the extent that the
Contractor shall have included an amount expressly for it:

(8) in the Final Statement and also
()  (except for matters or things arising after the issue of the Taking-Over Certificate
for the Works) in the Statement at comnpletion described in Sub-Clause 14.10

[Staternent at Compiatior].

However, this Sub-Clause shall not limit the Employer's liabillty under his Indemn-
fication abligations, or the Employer’s liablfity In any case of fraud, deliberate default
or reckless misconduct by the Employer.

The Contract Price shall be pald in the curmency or currencies named In the Appendix
to Tender. Unless otherwise stated in the Parficular Conditions, f more than one
cunency is so named, payments shall be made as follows:

(8) if the Accepted Contract Amount was expressad in Local Currency only:

()] the proportions or amounts of the Local and Foreign Curmancies, and the fed
rates of exchange to be usad for calculating the payments, shall be as steted
in the Appendix to Tander, except as otherwise agread by both Parties;

1  peyments and deductions under Sub-Clause 13.5 [Provisional Sums]
and Sub-Clause 13.7 [Adjustments for Changes in Legislation] shall be
made In the applicable currenciss and propertions; and

(®  other payments and deductions under sub-paragraphe {a) to (d) of Sub-
Clause 14.3 [Application for interim Payment Certificates) shall be made
In the currencles end proportiona specified in sub-paragraph {a){) above;

iy payment of the damages specified in the Appendix to Tender shall be made in
the currencles and proportions specified in the Appendix to Tender:



)
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{e)

other payments to the Employer by the Contractor shall be made in the
currency in which the sum was expendad by the Employer, or in such curency
as may be agreed by both Parties;

if any amount payable by the Contractor to the Employer In a particular
curency exceeds the sum payable by the Employer to the Contractor in that
currency, the Employer may recover the balance of this amount from the sums
otherwise payable to the Contrastor in other currencles; and

if no rates of exchange are stated In the Appencix to Tender, they shal be those
prevaling on the Base Date and determined by the central bank of the Country.

Tendiniiien by Employer
151
Notice to Gorrect if the Contractor fails to carry out any obligation under the Contract, the Engineer may
by nolice require the Contractor to make good the fallure and to remedy it within a
spacified reasonable time,
16.2

Termination by Employer  The Employer shall be entitied to terminate the Contract if the Contractor:

{a)
®)
©

()]
(e}

wER. By

LB g

T

fais to comply with Sub-Clause 4.2 [Perforrmance Securfly] or with a notice
undar Sub-Ciausa 15.1 [Notice to Correct],

abandons the Works or otherwise planly demonstrates the Intention not to
continue perfonmance of his obligetions under the Gontract,

without reasonable excuse falls:

0] to procesd with the Works in aoccordance with Clause @
[Commencement, Delays and Suspension), or

M  tocomply with a notice issued under Sub-Clause 7.5 [Refection] or Sub-
Clause 7.6 [Remadial Work], within 28 days after receiving i,

subcontracts the whole of the Works or assigns the Contract without the
required agresment,

becomes bankrupt or insolvent, goes into liquidation, has a receiing or
administration order made agalnst him, compounds with his creditors, or
carries on business under a recelver, trustee or manager for the benefit of his
creditors, or if any act is done or event occurs which (under applicable Lews)
has a similar effect to any of these acts or events, or

gives or offers to give (directly or Indirsctly) to any person any bribe, gift, gratuity,
commiesion or other thing of value, as an inducament or reward:

0 for doing or forbearing to do any action in relation 1o the Contract, or
(b  for showing or forbearing to show favour or disfavour to any persan in
relation to the Contract,

or If any of the Centractor's Personnel, agents or Subcontractors gives or offers
1o give (directly or indirectly) to any person any such inducement or reward &s
is described in this sub-paragraph (. However, lawful inducements and
rewards to Contractor's Personnal shall not entitle termination,

| Wby of these events or circumstances, the Employer may, upon giving 14 days'
g <nofids to the Contractor, terminate the Contract &nd expel the Contractor from the
However, in the case of sub-paragraph {g) or {f), the Employer may by notice
nate the Contract Immediately.
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The Employer's election to terminats the Contract shall not prejudice any other rights
of the Employer, under the Contract or otherwisa.

The Contractor shall then leave the Site end deliver any required Goods, all
Contractor's Documents, and other design documents made by or for him, to the
Engineer. However, the Contractor shall use his best efforts to comply Immediately
with any reasonable instructions included In the notice {} for the assignment of ary
subcontract, and (I} for the protection of iife or property or for the safety of the
Works.

After termination, the Employer may complete the Works and/or arrange for any other
entlties to do so. The Employer and these entities may then use ary Goods,
Contractor’s Documents and other design documents made by or on behalf of the
Contractor.

The Employer shall then give notice that the Contractor's Equipment and Temporary
Works will be releasad to the Contractor at or near the Site. The Contractor shall
prompily arrange their removal, at the risk and cost of the Confractor. However, if by
this time the Contractor has falled to make a payment due to the Employer, thase
ftems may be sold by the Employer in order to recover this payment. Any balance of
the proceeds shall then be pald to the Contractor.

A8 soon as practicable after a nolice of tarmination under Sub-Clause 15.2
[Termination by Employer] has taken effect, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the value of the Works,
Goods and Contractor's Documents, and any other sums dus to the Contragtor for
work exscuted In accordancs with the Contract.

After & notice of termination under Sub-Clause 15.2 [Termination by Employer] has
taken effect, the Employer may:

8  procesd in accordance with Sub-Glause 2.5 [Employer's Claims),

o)  withhoid further payments to the Contractor until the costs of axecution,
compiletlon and remedying of sny defects, damages for delay In completion (if
any), and all other costs incurred by the Employer, have been established,
and/or

{c)  recoverfrom the Contractor any losses and damages Incurred by the Employer
and any extra costs of completing the Works, after aliowing for any sum due to
the Contrector undsr Sub-Clause 15.3 [Valuation at Date of Tarminatior). After
recovering any such losses, damages and extra costs, the Employer shall pay
any balance to the Contractor.

The Employer shall be entitied to terminate the Contract, at any time for the Employer's
convenlence, by gving notice of such termination to the Gontractor, The termination
shall take effect 28 days after the later of the dates on which the Contractor recelves this
notice or the Employer retums the Petformance Sacurity. The Employer shall not
terminate the Contract under this Sub-Clause in order to execute the Works himself or
10 armange for the Worls to be executed by another contractor,

K@‘c‘ this termination, the Contractor shall procesed in accordance with Sub-
*Chagse 18.3 [Cessation of Work and Removel of Contractor's Etquipment] and shall be
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If the Enginesr fails to certify In accordance with Sub-Clause 14.6 [ssue of Interim
Payment Certificates] or the Employer fails to comply with Sub-Clause 2.4
[Emplover's Financial Amangements] or Sub-Clause 14.7 [Paymend], the Contractor
may, after giving not less than 21 days’ notice to the Employer, suspend work {or
reduce the rate of work) unless and untll the Contractor has received the Payment
Certificate, reasonable evidence or payment, as the case may be and as described
in the notice.

Tha Contractor's action shall not prejudice his entitierrents to financing charges under
Sub-Clause 14.8 [Defayed Payment] and to terminetion undsr Sub-Clause 16.2
[Fermination by Coniractor].

If the Contractor subsequently receives such Payment Cerlificate, evidence or
payment (as described in the relevant Sub-Clause and in the above notics) before
giving & nolice of termination, the Contractor shall resume normal working &s soon as
is reasonably practicable,

If the Contractor suffars delay and/or incurs Cost as a result of suspending work {or
raducing the rate of work) In accordance with this Bub-Clausae, the Contractor shall
give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
{Contractor's Clalms] to:

{8 an extension of time for any such delay, If completion is or will be delayed,
under Sub-Glause 8.4 [Extension of Time for Complgtion], end

() payment of any such Cost plus reasonabie profit, which shall be included in the
Contrect Prica.

After receiving this notice, the Engineer shall procsed in accordance with Sub-
Clause 3.5 [Determinations] to agres or determine these matters.

The Contractor shall be entitiad to terminate the Contract If:

(8) the Contractor doss not receive the reasonable evidence within 42 days afier
ghving notice under Sub-Clause 18.1 [Coniractor's Entitfement 10 Suspend
Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer's
Flnanclal Arrangements],

{t) the Engineer fails, within 56 days after receiving a Statement and supporting
documents, 1o issue the refevant Payment Certificate,

{©) the Contractor does not receive the amount due under an Interim Payment
Certificate within 42 days after the expiry of the time stated in Sub-Clause 14.7
[Payment] within which payment Is to be made {except for deductions in
accordence with Sub-Clause 2.5 [Employer’s Glaims]),

{d) the Employer substantially falls to parform his obligations under the Contract,

(@) the Employer falis to comply with Sub-Clause 1.6 [Contract Agreement] or
Sub-Clausa 1.7 [Assignmen],

i & prolonged suspension affects the whole of the Works as dascribed in Sub-
Clause 8.11 [Prolonged Suspension], or

tgt  the Employer becomes bankrupt or insolvent, goss Into ffiquidation, has a
receiving or administation order made against him, compounds with his
creditors, or carries on business under a recelver, frustee or manager for the
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benefit of his creditors, or if any act s done or event cccurs which {under
applicable Laws) has a similar effect to any of these acts or events.

In any of these events or circumstances, the Contractor may, upon giving 14 days’
notice to the Employer, terminate the Contract. However, in the case of sub-
paragraph {f) or (g), the Contractor may by natice terminate the Coniract Immediately.

The Contractors election to terminate the Contract shall not prejudice any other rights
of the Contractor, under the Contract or otherwise.

After 8 notlce of termination undsr Sub-Clause 15.5 [Employer's Entitlement fo
Termination], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6
[Optional Termination, Payment and Refesse] has taken effect, the Contractor shai

promptly:

(8) ocease all further work, except for such work as may have been instructed by
the Englneer for the protection of life or property or for the safety of the Works,

()  hand over Contractor's Documents, Plant, Materials and other work, for which
the Contractor has recelved payment, and

(€@  remove all other Goods from the Site, except as necessary for safety, and leave
the Site.

After a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has
taken effect, the Employer shall promptiy:

{8)  retum the Performance Security to the Contractor,

b  pay the Contractor in sccordance with Sub-Clause 19.6 [Optional Termination,
Payment and Release], and

(¢} pay to the Contractor the amount of any loss of profit or other loss or damage
sustained by the Contractor as a result of this tormination.

Responsibility

The Contractor shall indemnify and hold harmiess the Employer, the Employer's
Personnel, and thelr respective agents, against and from all claims, damages, logses
and expensas (including legal fees and expenses) in respect of:

&  bodily injury, sickness, disease or death, of any person whatsosver arising out
of or in the course of or by reason of the Contractor’s design {f any), the
execution and completion of the Works and the remedying of any defects,
unless attributable to any negfigence, wilful act or breach of the Cantract by the
Employer, the Employer's Personnel, or any of thelr respective agents, and

(b) damage to or loss of any property, real or personal {other than the Works), to
the extent that such damage or loss:

® arlses out of or In the course of or by reason of the Contractor's design
{if any}, the exacution and completion of the Works and the remacdlying of
any defacts, and

@ Is atirbutable to any negligence, wilful act or breach of the Contract by
the Contractor, the Contractor's Personnel, thelr respective agents, or
anyone directly or indirectly employed by any of them,
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The Empiloyer shall indemnify and hoid harmiess the Contractor, the Contractor’s
Personns!, and thelr respective agents, against and from all claims, damages, losses
and expenses (ncluding Iagal fess and expensas) in respect of (1) bodily injury,
gickness, diseasse or death, which is attributable to any negligencs, wilful act or breach
of the Contract by the Employer, the Employer's Personnel, or any of thelr respective
agents, and (2) the matters for which liability may be excluded from insurance cover,
as described in sub-paragraphs {d){), i) and () of Sub-Clause 18.3 [hsurance
Against infury to Persons and Damage to Fropertyl.

The Contractor shall take full responsibillty for the care of the Works and Goods from
the Commencement Date until the Taking-Cver Cartificate is issuad (or is deasmed to
be issued under Sub-Clause 10.1 [faking Over of the Woriks and Sactions]) for the
Works, when responsibility for the care of the Works shall pass to the Employer. If a
Taking-Over Certlficete is issued (or is so deemed to be issued) for any Section or part
of the Works, responsibility for the care of the Section or part shall then pass to the

Employer.

After responsibiilty has accordingly passed to the Employer, the Contractor shail take
responsibility for tha care of any work which is outstanding on the date stated in a
Taking-Cwver Cartificate, until this outstanding work has been completed,

If any loss or damage happens to the Works, Geods or Contractor’s Documents
during the period when the Contractor is responsibie for thelr cars, from any cause
not listed in Sub-Clause 17.3 [Empioyer's Risks), the Contractor shall rectify the loss
or damage at the Contractor's risk and cost, so that the Works, Goods and
Contractor’s Documents conform with the Contract.

The Contractor shall be liable for any loss or damage ¢aused by any actions
performed by the Contractor efter a Taking-Over Ceriificate has been Issued. The
Contractor shell also be liable for any loss or damage which octurs after a Taking-
Cver Ceriificate has been issusd and which arose from a previous event for which the
Contractor was liable.

The risks refemed 1o In Sub-Clause 17.4 helow arg;

{8)  war, hostilities (whether war be declared or not), invasion, act of forsign
ensmies,

(b}  rebelion, terrorsm, revolution, insurrection, miitary or usurped power, or civil
war, within the Country,

{c)  rot, commotion or disorder within the Country by persons other than the
Contractor'’s Personnel and other employees of the Contrastor and
Subcontractors,

{d munitions of war, explosive materials, ionising radiation or contamination by
radio-activity, within the Country, except as may be aitributable to the
Contractor’s use of such munitions, explosives, radiation or radlo-activity,

{e) pressure wavas caused by alrcraft or other aerial devices travelling at sonic or
suparsonic speeds,

{l  use orccoupation by the Employer of any part of the Permanent Warks, except
as may be specified in the Contract,

i design of any part of the Works by the Employers Personnel or by others for
whom the Employsr Is responsible, and

it any operation of the forces of nature which Is Unforesseable or against which
an expsrienced contractor could not reasonably have been expected 1o have
taken aedeguate preventative precautions.

=Y
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if and 1o the extent that any of the risks listed In Sub-Clause 17.3 above resulis in loss
or damage to the Works, Goods or Contractor's Documents, the Contractor shall
promptly give notice to the Enginesr and shall rectify this loss or damage to the extent
required by the Engineer.

If the Contractor suffers delay and/or incurs Cost from rectifying this ioss or damags,
the Contractor shall give & further notice to the Engineer and shall be entitled subject
to Sub-Ciause 20.1 [Contractor’s Glaims] to:

{8) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Compistion], ari

{t)  payment of any such Cost, which shall be included in the Contract Price. In the
case of sub-paragraphs (f) and (g) of Sub-Clause 17.3 [Employer's Risks],
reasonable profit on the Cost shall also be included.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clausa 3.5 [Determinations] to agres or determine these matters.

In this Sub-Clause, “infringement™ means an infringement {or alieged infringement) of
any patent, registered design, copyright, trade mark, trade name, trade secret or other
intellectual or Industrial property right reiating to the Works: and “clalm® means a claim
{or proceedings pursuing a claim) alleging an infringamert.

Whenever a Party does not give notice to the other Party of any claim within 28 days
of recelving the claim, the first Party shall be deemed to have waived any right to
Indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Gontractor harmisss against and from any
claim alleging an infringement which Is or was:

@  an unavoidable result of the Contractor's compllancs with the Gontract, or
) & result of ary Works being used by the Employer:

M for a purpose other then that Indicated by, or reasonably to be Inferred
from, the Contract, or

(1] In conjunction with any thing not supplied by the Contractor, unless such
use was disclosed to the Contractor prior to the Base Date or s stated
In the Contract.

The Contractor shall indemnify and hold the Employer harmigss against and from any
other claim which arises out of or in relation to () the manufacturs, use, sals or import
of any Goods, or (Il any design for which the Contractor Is responsible.

If a Parly is entitied to be indemnified under this Sub-Clauss, the Indemnifying Party
may (at its cost) conduct negotiations for the settiement of the claim, and any litigation
or arbitration which may arise from It. The other Party shall, at the request end cost of
the indemnifying Party, assist In contesting the claim. This other Party (and its
Personnel) shak not make any admission which might be prejudicial to the indemnifying
Party, unless the indemnifying Party falled to take over the conduct of any negotiations,
litigation or arbitration upon being requested to do so by such other Party.

“De
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Intellectual and Industrial
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“Neitler Party shall be liable 1o the other Party for loss of use of any Works, loss of

iy, !

8§14 profit, loss of any contract or for any indiract or consequential loss or damage which
». Fnay be suffered by the other Party in connaction with the Contract, other than undsr
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0 Dgthe other Party. Whenever evidence or policies are submitted, the insuring Parly shall
2

Sub-Clause 16.4 [Payment on Terrination] and Sub-Clause 17.1 [ndemnfiias].

The total lability of the Contractor to the Employer, under or In connaction with the
Contract other than under Sub-Clause 4.19 {Flectriclty, Waler and Gas], Sub-
Clause 4.20 {Employer's Equipment and Freelssus Matarial, Sub-Glause 17.1
[Indsmrities] and Sub-Clause 17.5 intallecitval and industrial Properly Rights], shall
not axceed the sum stated in the Particular Conditlons or (f a sum is not so stated)
the Accepted Contract Amount.

This Sub-Clauss shall not imit flability In any case of fraud, dellberate default or
reckless misconduct by the defaulting Party.

in this Clauss, “inauting Party” means, for each typs of insurancs, the Party responsible
for effacting and maintaining the insurance specified in the relevant Sub-Clauss,

Wheraver the Contractor is the Insuring FParty, sach insurance shall be effected with
inswrers and in terms approved by the Emplayer. These terms shall be consistent with
any terms agresd by both Parties before the date of the Letter of Acceptance. This
agreament of tarms shall take precedence over the provisions of this Clause.

Whersver the Employer is the insuring Party, each insurance shall be effected with
Insurers and In terms consistent with the detalls annexed to the Particular Conditlons.

if a policy is required to indemnify joint insured, the cover shell apply separately to
each insured as though a separate policy had been issued for each of the Joint
insured. If a policy indemnifies additional joint insured, namely in addition to the
insured specifiad In this Clauss, () the Contractor shall act under the policy on behaif
of these additional joint instired except that the Employer shall act for Employer's
Parsonnel, {f) additional jolnt insured ghall not be entitied to recelve payments directly
from the insurer or to have any other direct dealings with the fnsurer, and (i) the
insuring Party shall require all additional jeint insured to comply with the condltions
stipulated in the pollcy.

Each policy Insuring agalnst loss or damage shall provide for payments to be made in
the curmencles required to rectify the loss or damage. Payments recelved from insurers
shall be used for the rectification of the logs or damage.

The relevent ineuring Party shall, within the respective periods stated in the Appendix
to Tender {caloulated from the Commencement Date), submit to the other Party:

{a)  evidence that the ingurances described In this Clause have been effected, and
{o) coples of the policies for the Insurances described in Sub-Clause 18.2

nsurance for Works and Comtractor's Equipment] and Sub-Clause 18.3
[insurance against Injury to Persons and Damags to Property].

YWhen each prarium is pald, the insuring Party shall submit avidence of payment to

e, give notice to the Enginser.

@f.. o Party shall comply with the conditions stipulated In sach of the insurance

waligies. The insuring Pearty shali kesp the insurers Informed of any relsvant changss
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to the execution of the Works and ensure that insurance is maintalned in accordance
with this Clauss.

Neither Party shall make any materiel alteration to the terms of any insurance without
the prior approval of the other Party. If an Insurer makes {or attempts to make} any
alteration, the Party first notified by the insurer shall promptly give notica to the other

Perty.

I the insuring Party fails to effect and keep In force any of the insurances It Is required
to effect and maintain under the Contract, or fails to provide satfsfactory evidence and
copies of pelicles in accordance with this Sub-Clause, the other Party may (at its
option and without prejudice to any othar right or remedy) effact insurance for the
relevant coverage and pay the premiums due. The insuring Party shall pay the amount
of these premiums to the other Party, and the Contract Price shall be adjusted

accordingly.

Nothing in this Clause iimits the obfigations, iiabilties or responsiblites of the
Contractor or the Employer, under the other terms of the Contract or otherwlsa. Any
amounts not insured or not recovered from the insurers shall be borne by the
Contractor and/or the Employer In accordence with thess obligations, liabifities or
responsibilities. However, If the insuring Party fails to effect and keep in force an
insurance which Is avallable and which it is required to effect and maintain under the
Contract, and the other Party neither approves the omission nor effects Insurance for
the coverage relevant to this default, any moneys which should have been recoverable
under this Insurance shall be pald by the Insuring Party.

Payments by one Parly to the other Party shal be subject to Sub-Clause 2.5
[Empioyer's Claims] or Sub-Clause 20.1 [Contractor's Claims], as applicable.

The insuring Party shall insure the Works, Plant, Materials and Contractor's
Docurnents for not less than the full reinstatement cost including the costs of
demolition, removal of debris and professional fees and profit. This Insurance shall be
sffactive from the date by which the evidence is to be submitted under su b-paragraph
{8) of Sub-Clause 18.1 [General Requirements for insurances), urttil the date of Issue
of the Taking-Over Certificate for the Works.

Thae insuring Party shall maintain this Insurance to provide cover until the date of issue
cf the Performance Certificate, for loss or damage for which the Contractor Is llable
arising from a cause occurring prior to the issue of the Taking-Over Certificate, and for
loss or damage caused by the Contractor in the course of any other operations
{including those under Clause 11 [Defects Liability]).

The insuring Party shall Insure the Contractor's Equipment for not less than the full
replacement value, including delivery 1o Site. For each item of Contractor's Equipment,
the insurance shall be effective while It s being transported to the Site and untfl It is
no longer required as Contractor's Equipment.

Unless otherwisa stated in the Particular Gonditions, Insurances under this Sub-Clause:

‘a1 shall be effected and maintained by the Contractor as Insuring Party,

it]  shall be in the joint names of the Parties, who shal be Jointly entitied to receive
payments from the insurers, payments being held or allocatad betwoen the
Parties for the sole purpose of ractifying the loss or damage,

ick  shall cover all logs and damage from any cause not listed in Sub-Clause 17.3
[Employer’'s Risks),
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{d shall also cover loss or damage to a part of the Works which «: attributable to
the usé or occupation by the Employer of another part of the Works, and loss
or damage from the risks listed In sub-paragraphs (c), (g) and () of Sub-
Clause 17.3 [Emplover's Risks], excluding (in each case) risks which are not
insurable at commercially reasonabie terms, with deductibles per vecurmence of
not more than the amount stated in the Appendix to Tender {f an amount Is not
so stated, this sub-paragraph (d) shall not apply), and

{8) may however exclude iose of, damage to, and meinstaternent of:

0 & part of the Works which is in a dafective condlition due to a defect in
fts design, materials or warkmanship {but cover shall Include any other
parts which are lost or damaged as a dinect resutt of this defective
condition and not as described in sub-paragraph () below),

() & part of the Works which is lost or damaged In ordar to reinstate any
other part of the Works if thls other part Is in a defective condition due to
a defect in its design, materlals or workmanghip,

i)  apar of the Works which has been taken over by the Employer, except
to the extent that the Gontractor is liable for the loss or damage, and

M Goods while they are not in the Country, sublect to Sub-Clause 14.5
[Plant and Materials intended for the Works].

If, mare then one year after the Base Date, the cover described in sub-paragraph (d)
above ceases to be availabie at cormmercially reasonable terms, the Contractor shell
(s insuring Party) give notice to the Emplayer, with supporting particutars. The
Employer shail then () be entitied subject to Sub-Clause 2.6 {Empiloyer’s Ciaims] to
payment of an amount equivalent to such commerclally reasonable terms as the
Contractor should have expected to have paki for such cover, and () be deemed,
uriless he obtains the cover at commerclally reasonable tarms, 1o have approved the
omission under Sub-Clause 18.1 [General Requirements for Insurances).

The insuring Party shall insure against each Party’s labllity for any loss, damage, death
or bodlly injury which may occur to any physical property (except things insured under
Sub-Clause 18.2 nsurance for Works and Contracior's Equipment]) or to any person
(except persons Insured under Sub-Clause 18.4 [insurance for Contractor's
Personnel}), which may ariss out of the Contractor’s performance of the Contract and
occuming before the issue of the Performance Certificate.

This insurance shall be for a limit per ocourrence of not less than the amount stated in
the Appandix to Tender, with no fimit on the number of occurrences, i an amourt Is not
stated In the Appendix to Tender, this Sub-Clause shall not apply.

Unless otherwise stated in the Particular Gonditions, the insurances specified In this
Sub-Clauss:

{a)  shall ba effecied and maintained by the Contractor as Insuring Party,

)  shall be in the joint names of the Parties,

{©) shall be extended to cover liabilty for all loss and damage to the Employer's
property ({excapt things insured under Sub-Clause 18.2) arising out of the
Gontractor's performance of the Contract, and

i)  may however exclude liabllity to the exdent that it arises from:

[0} the Emplayer's right to have the Permanent Works executed on, over, undex,
in or through any land, and to occupy this land for the Permanent Works,

i  damage which is an unavoidabie rasutt of the Contractor’s obllgations to
execute the Works and remedy any defects, and
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18.4

Insurance for
Contractor's Personnel

19.1
Definition of Force
Majeure

19.2

) a ceuse listed in Sub-Clause 17.3 [Employer's Risks], except to the
extent that cover is available at commarcially neesonable terms.

The Contractor shall effect and malntain insurance against fiablity for claims,
damages, losses and expenses (including legal fees and expenses) arising from injury,
sickness, disease or death of any person employed by the Contractor or any other of
the Contractor's Personnal,

The Employer and the Engineer shall also be Indemnified under the policy of
insurance, axcept that this insurance may exclude logses and claims to the extent
that they arise from any act or neglect of the Employer or of the Employers
Personnel.

The insurance shall be malntained in full force and effect during the whole time that
these personnel are assisting in the execution of the Works. For a Subcontractors
employses, the insurance may be effected by the Subcontractor, but the Contractor
shall bs responsible for compliance with this Clause.

In this Clause, “Force Majeure® means an exceptional event or circumstance:

(a) which is beyond a Party's control,

(b)  which such Party could not reasonably have provided against before entering
into the Contract,

{©)  which, having arisen, such Party could not reasonably have evoided or
overcome, and

{d})  which Is not substantially atiributable to the other Party.

Force Majaure may incfuds, but fs not limited to, exceptional events or circumstances
of the kind listed below, so long as canditions (a) to (d) above are satisfied:

)] war, hostiiittes (whether war be declared or not), invasion, act of foreign
enemies,

{i) rebellion, terrorism, ravolution, insurrection, military or usurped power, or
civil war,

i) riot, commotion, disorder, strike or lockout by persons other than the
Contractor’s Personnaf and othsr employees of the Contractor and Sub-
contractors,

(v  munitions of war, explosive materials, ionising radiation or contamination
by radio-activity, except as may be attributable to the Contractor’s use of
such munitions, explosives, radiation or radic-activity, and

V  natural catastrophes such as earthquake, hurricane, typhoon or volcanic

Ngtice of Force Majeure if & Party is or will be prevented from perrormlng any of its obligations under the
6D Dciﬁq‘ntract by Force Majeure, then |t shall give notlce to the other Parly of the event or

C.‘}

rnsl:ances constituting the Force Majeure and shall speciiy the obligations, the
nce of which is or will be prevented. The notice shall be given within 14 days

¥ FH @{ aﬁar}he Party bscamas aware, or should have become aware, of the relevant event or
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19.3
Duty to Minimise Delay

19.4

Consequences of Force
Majeure

18.5

Force Majeure Affecting
Subcontractor

19.6

Optional Termination,
Payment and Release

The Party shall, having given notice, be excused parfomance of such obligations for
80 long as such Force Majeure prevents It from perfarming them.

Notwithstanding any other provision of this Clause, Force Majsure shall not apply to
obligatlons of either Party to make paymants to the other Party undar the Contract,

Each Party shall at all times use all reescnable endeavours 1o minimise any delay in
the performance of the Contract as a result of Force Majeurs.

A Party shall give notice to the other Party when it canses to be affectad by the Force
Maleure.

If the Contracter Is preventad from performing any of his obligations under the
Coniract by Force Majeure of which notice has been given under Sub-Clause 19.2
Notice of Force Majeure], and suffers delay and/or incurs Cost by reason of such
Force Majsure, the Contractor shall be entifled subject to Sub-Clause 201
[Contractor's Claims] to:

{a) an extension of time for any such delay, f completion ls or will be delayad,
undler Sub-Clause 8.4 [Extension of Time for Compiletion], and

{b) iFthe event or circumstance is of the kind described in sub-paragraphs () to (iv)
of Sub-Clause 19.1 [Definition of Force Majeure] and, in the case of sub-
paragraphs {li) to {V), otours In the Country, payment of any such Cost.

After receiving this notice, the Enginser shell procesd In accordance with Sub-
Clause 3.5 [Deterrminations] to agree or determine these mattars,

if any Subconiractor ls entltled under any contract or agresment relating to the Works
to rellef from force majeure on terms additlonal to or broader than those specified in
this Clauss, such additional or broader force majeure events or circumstances shall
not excuse the Contractor's non-performance or entitle him to refief under this Clause.

If the execution of substantially all the Works in progress is preventad for a continuous
period of 84 days by reason of Force Majeure of which notice has been given under
Sub-Clause 18.2 [Notice of Foroe Majeurs), or for multiple periods which total more than
140 days due to the sama notified Forca Majere, then etther Party may give to the other
Party a notice of termination of the Contract. in this event, the termination shall take
affect 7 days after the notice Is given, and the Contractor shall procesed In acoordance
with Sub-Clause 16.3 {Cessation of Work end Removal of Contracior’s Equipment].

Upon such termination, the Engineer shall determine the valus of the work done and
Issue a Payment Certificate which shall include:

(8} the amounts payable for any work carrled out for which a price is stated in the
Contract;

{b) the Gost of Plant and Materials ordered for the Works which have been
deliverad to the Contractor, or of which the Contractor Is liable to accept
delivery: this Plant and Materals shall become the property of (and be at the
risk of) the Employar when paid for by the Employer, and the Contractor shall
place the same at the Employer's disposal;

ity any other Cost or llabliity which in the clrcumstances was reasonably Incurred
by the Contractor in the expectation of complating the Works;
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(i the Gost of removel of Temporary Works and Contractor's Equipment from the
Shte and the return of thess items to the Contractor’s works in his country {or
to any other destination at no greater cost); and

{(8)  the Gost of repatriation of the Confractor's staff end labour employsd wholly in
connection with the Works at the date of termination.

Notwithstanding any other provision of this Clause, if any event or circumstance
outside the control of the Pertles (including, but not limited to, Force Majeure) arises
which makes it impossible or uniawful for either or both Parties to fulfil its or their
contractuel obligations or which, under the law governing the Contract, entities the
Parties to be releasad from further performance of the Contract, then upon notice by
either Party to the other Party of such event or eircumstance:

(@)  the Parties shall be discharged from further performancs, without prejudice to
the rights of either Perty in respect of any previous breach of the Contract, and

by  the sum payable by the Employer to the Contractor shall be the same as would
have been payable under Sub-Clause 19.6 [Optional Terrnination, Payment and
Rodeass] if the Contract had been terminated under Sub-Clause 19.6.

and Arbitration

If the Contractor considers himself to be entitied to any extension of the Time for
Compietion and/or any additional payment, under any Clause of these Conditlons or
otherwise In connection with the Contract, the Contractor shall give notice to the
Enginesr, describing the event or circumstance giving rise to the claim. The notice
shall be given as soon as practicabke, and not later than 28 days after the Contractor
becarme awars, or should have become aware, of the event or clrcumstance.

If the Contractor falls to give notice of a claim within such period of 28 days, tha Time
for Complation shall not be extended, the Contractor shall not be entitied to additional
payment, and the Employer shall be discharged from all ligbility in connaction with the
cleim. Ctherwise, the following provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required by the Contract,
and supporting particulars for the clalm, all as relevant to such event or clreumstancs.

The Contractor shall keep such contemporary records as may be necessary to
substantiate any claim, either on the Site or at another location acceptakls to the
Englineer. Without admitting the Employar's liability, the Engineer may, after receiving
any notice under this Sub-Clause, monftor the record-keeping and/or instruct the
Contractor to keep further contemporary records, The Contractor shall pemit the
Enginser ta Inspect all these records, and shall {if instructed) submit coples to the

Engineer.

Within 42 days after the Contractor became aware {or should have become aware) of
the event or circumstance giving rise to the clalm, or within such other period as may
be proposed by the Contractor and approved by the Engineer, the Contractor shall

,5-3'@ .Bagend to the Engineer a fully detalled claim which includes full supporting perticulars of
A tﬁé;\basls of the claim and of the extenslon of time and/or additional payment claimed.

If ¥ event or circumstance giving rise to the claim has a continuing sffect:

{%’ / this fully detalled claim shall ba considered as interim;



20.2

Appuointment of the
Dispute Adjudication
Board

() the Contractor shall send further interim claims at monthly Intervals, giving the
accumulated delay and/or amount claimed, and such further particulars as the
Enginesr may reasonably require; and

&)  the Contractor shall send a final clalm within 28 days after the end of the sffects
resulting from the event or circumstance, or within such other period as may be
proposed by the Contractor and approved by the Enginesr.

Within 42 days after recelving a claim or any further particulars supporting & previous
clelm, or within such other period as may be proposed by the Engineer and approved
by the Contractor, the Engineer shall respond with approval, or with disapproval and
detalled comments. He may also request any necessary further particulars, but shall
nevertheless give his response on the principles of the claim within such time.

Each Payment Certificate shall includa such amounts for any clairm as have bsen
reasonably substantiated as due under the relevant provision of the Contract. Unless
and until the particulsirs supplied are sufficient to substantiate the whole of the claim,
the Contractor shell only be entitled to payment for such part of the claim as he has
besn able to substantiate.

The Engineer shall procesd In accordance with Sub-Clause 3.6 [Delerminations] to
agrea or determine {j) the extension (if any) of the Time for Completion (before or after
its explry) In accordance with Sub-Clause 8.4 [Exfension of Time for Completion],
and/or {ij tha additlonal payment (if any} to which the Contractor is entltled under the
Contract.

The mquirements of this Sub-Clause are in addition to those of any other Sub-Clause
which may apply to a claim. If the Contractor falis to comply with this or another Sub-
Clause in relation to any clalim, any extansion of ime ard/or edditional payment shal
1ake account of the extent (f any) to which the fallurs has prevented or prejudiced
proper investigation of the claim, unless the claim is excluded under the second
paragraph of this Sub-Clause.

Disputes shall be adjudicated by & DAB in eccordance with Sub-Clause 20.4
{Obtaining Dispute Adjudication Board’s Decision]. The Parties shall jointly appolnt a
DAB by the date stated In the Appandix to Tender.

The DAB shall comprise, as stated In the Appendix to Tender, elther one or three
suitably quelfied persons {*the members”). If the number is not so stated and the
Parties do not agres otherwise, the DAB shail comprise three persons.

If the DAB Is to comprise three persons, each Party shall nominate one member for
the approval of the cther Party. The Partieg shall consult both these members and
shall agree upon the third member, who shall be appolnted to act as chalrman.

However, If a list of potential members is included In the Contract, the members hall
be sslected from those on the iist, other than anyone who Is unable or unwilling to
accept appointment to the DAB.

The agresment between the Parties and sither the sole member ("adjudicator”) or
gach of the three msmbers shall Incorponate by reference the General Condltions of

/ﬁﬂﬁw Adudication Agreemani contsined in the Appendlx to these General

an itions, with such amendments as are agresd between them.

<
SV ¥
“! 8EP ! fneterms of the remuneration of either the sole member or each of the three

. menbers, including the remuneration of any expert whom the DAB consults, shall be
Y3 )
g1
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20.3

Failure to Agree Dispute
Adjudication Board

mutually agreed upcn by the Parties when agreeing the terms of appolntment. Each
Party shall be responsible for paying one-haif of this remunsration.

If at any time the Parties so agree, they may Jointly refer a matter to the DAB for it to
give ft= opinion. Neither Farty shall consult the DAB o any maiter without the

agreement of the other Pariy.

If et any time the Parties 50 agres, they may appoint a suitably gualified person or
persons to raplace (or t0 ba avallabls to replace) any one or more members of the
DAB. Uriess the Parties agree otherwiss, the appointment will come into effect if a
member declines to act or is unable to act as a result of death, disability, resignation
or termination of appointment.

H any of these circumstances occurs and no sush replacement is avaliable, a
replacement shall be appointed in the same manner as the replaced person was
required to have been nominated or agreed upcn, as dascribed in this Sub-Clause,

The appolintment of any member may be terminated by mutual agreement of both
Parties, but not by the Employer or the Contractor acting alone. Unless otherwise
agreed by both Parties, the appointment of the DAB (including each member) shall
expire when the discharge referred to In Sub-Clausa 14.12 [Discharge] shall have
become effective.

if any of the following conditions apply, namely:

{8) the Parties fall to agree upon the appolntment of the sole member of the DAB
by the date stated in the first paragraph of Sub-Clause 20.2, [Appointment of
the Dispute Adjudication Board)|

o)  elther Party falls to nominate a member (for approval by the other Party} of a
DAB of three perscons by such date,

{c) the Partles fai to agree upon the appointment of the third member {to act as
chairman) of the DAB by such date, or

{d  the Parties fall to agree upon the appointment of a replacement person within
42 days after the date on which the sole member or one of the three members
declines to act or is unabie to act as a result of death, disebllity, resignation or
termination of appointment,

then the appointing entity or officlal named in the Appendix to Tender shall, upon the
request of either or both of the Parties and efter due consultation with both Parties,
appoint this member of the DAB. This appointment shall be final and conclusive. Each
Party shall be responsible for paying cne-half of the remuneration of the appointing
entity or officlal.

2.4

Obtaining Dispute
Adjudication Board's
Decision

=

<XED D6

If a dispute (of eny kind whatsoever) arises between the Parties In connaection with,
or arising out of, the Contract or the exacution of the Works, Including any dispute
&s to any certificats, determination, instruction, opinion or valuation of the Englnger,
either Party may refer the dispute in writing to the DAB for lts decision, with copies
to the other Party and the Engineer. Such reference shall state thet it is given under
this Sub-Clausa.

F’G;..a DAB of three persons, the DAB shali be deemed to have recaived such

fF ] e re'é'&' ce on the date when It is received by the chalrman of the DAB,

e
&
60 S0

Bo}l’f Parties shall promptly make avafiable to the DAB all such additional information,

9
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20.5

Amicable
Settlament

20.6
Arbitration

further access to the Site, and appropriate fagilities, as the DAB may requins for the
purposes of making a dacision on such dispute. The DAB shall be deemsd to be not
acting as arbitrator(s).

\Within B4 days after receiving such reference, or within such other period as may be
proposed by the DAB and approved by both Parties, the DAB shall give s decision,
which shall ba reasoned and shall state that i Is given under this Sub-Clause. The
decision shall ba binding on both Parties, who shail promptly give effact to it unless and
until it shall be revised in an amicable settiement or an arbitral award as described
below. Lnless the Contract has already been abandoned, repudiated or terminated, the
Contractor shall continue to proceed with the Worlks in accordance with the Contract.

If either Party Is dissatisfied with the DAB's decision, then slther Party may, within 28
deys after receiving the decislon, give notice to the other Party of its dissalisfaction. if
the DAB fails to glve its decision within the peripd of 84 days {or as otherwise
approved) after recelving such referance, then elther Party may, within 28 days after
this period has explrad, give notice to the other Party of its dissatisfaction,

in either event, this notice of dissatisfaction shall state that #t is given under this Sub-
Clause, and shall set out the matter in dispute and the reason(s) for dissatisfaction,
Except as statad in Sub-Clause 20.7 [Faiure to Comply with Dispute Adjudication
Board’s Decision] and Sub-Cleuse 20.8 [Exply of Dispule Adjudication Board’s
Appointment], neither Party shall be entltled to commence arbltration of a dispute
uniess a notice of dissatisfaction hag been given in eccordance with this Sub-Clause.

if the DAB has given ita decislon as to a matter in dispute to both Parties, and no notice
of dissatisfaction has been given by either Party within 28 deys after if received the
DAB's decision, then the decision shalt become final and binding upon both Partles.

Where notice of dissatisfaction has been given undar Sub-Clause 20.4 above, both
Partles shall attempt to settle the dispute amicably hefore the commencement of
arbltration. However, unlkess both Parties agree otherwise, arbitration may be
commenced on or after the fifty-sixth day after the day on which notlce of dissatis-
faction was given, even if no attempt at amicable settiernent has been made.

Unless settled amicably, any dispute in nespact of which the DAB's dedision (if any) has
not become fingl and binding shal be finally settted by intemational arbitration. Unless
otherwizge agreed by both Parties:

{8 the dispute shall be finally settled under the Rules of Arbliration of the
International Chamber of Commerce,

{b) the dispute shall be settled by three arbitrators appointed in accordance with
these Rules, and

{c) the arbitration shal be conducted In the language for communications defined
in Sub-Clause 1.4 [Law and Language).

The arbiirator{s) shall have full power to open up, review and revise any certificats,
determination, instruction, opinion or valugtion of the Enginesr, and any dacislon of the
DAB, relevant to the dispute. Nothing shall disqualify the Enginesr from being called

/.‘gn D()&Q a witness and glving evidence before the arblivator{s) on any matter whatsoever

rééyant to the disputs.

! 58 ’ Ne r Party shall be Emited in the proceedings before the arbitratoris) to the evidence

urnentq previously put before tha DAB to obtain its decision, or to the reasons
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Failure to Comply with
Dispute Adjudication
Board's Dacision

20.8

Expiry of Dispute
Adjudication Board's
Appointment

62

for dissatisfaction given in its notice of dissatisfaction. Any decision of the DAB shall
be admissible in evidence In the arbitration.

Arbitration may be commenced prior to or after completion of the Works. The
obligations of the Parties, the Engineer and the DAE shall not be altered by reason of
any arbliration being conductsd during the progress of the Works.

in the event that:

{@)  nelther Party has given notice of dissatisfaction within the period stated In Sub-
Clause 20.4 [Obialning Dispute Adjudication Board's Decision),

) the DAB's related decislon (i any) has become final and binding, and

{©) a Party fails to comply with this decision,

then the other Party may, without prejudice 1o any other rights it may have, refer the
fellure iteelf to arbitration under Sub-Clause 20.6 [Arbftration]. Sub-Clause 20.4
[Obtaining Dispute Adjudication Board's Decision] and Sub-Clause 20.5 [Arnicabie
Settiement] shall not apply to this reference.

If a dispute arises between the Parties in connection with, or arising out of, the
Contract or the execution of the Works and there is no DAB in place, whether by
reason of the explry of the DAB'® appoirtment or ctherwise:

(®)  Sub-Clause 20.4 [Obtaining Dispute Adjudication Boerd’s Decision] and Sub-
Clause 20.5 [Amicable Settlernent] shall not apply, and

o)  the dispute may be referred directly to arbitration under Sub-Clause 20.6
[Arbiiration).



APPENDIX

General Conditions of Dispute Adjudication Agreement

Definitions

2
General Frovisions

3
Warranties

Each "Dispute Adjudication Agreement” is a tripartite agreement by and between:
(8 the "BEmployer";
) the *Contractor"; and
{© the "Mamber" who is defined in the Dispute Adjudication Agresment as belng:
0] the sole member of the "DAB" (or "adjudicator”) and, where this is the
case, all references to the "Other Members" do not apply, or
iy  one of the threa persons who are jointly called the "DAB® {or "dispute
adjudication board®) and, where this Is the case, the other two persons
are called the *Other Members®.

The Empiover and the Contractor have entered (or intend to anter) into a contract,
which is called the "Contract” and is defined in the Dispute Adjudicatlon Agreament,
which incorporates this Appendix. In the Dispute Adjudication Agreemant, words and
axpressions which are not otherwise defined shall have the meanings assigned to
them in the Contract.

Unless otherwlse stated In the Dispute Adudication Agreement, it shall take effect on

the iatest of the foliowlhg dates:

{8) the Commencement Date defined in the Contract,

)  when the Employer, the Contractor and the Member have each signed the
Dispute Adjudication Agreemsnt, or

{c) when the Emplover, the Contractor and sach of the Other Members (if any)
have respectively each signed a dispute adjudicaticn agresment.

When the Dispute Adjudication Agresment has taken effect, the Employer and the
Contractor shall sach give notlce to the Member accordingly. If the Member does not
receive either notice within six months after entering into the Dispute Adjudication
Agreament, it shall be vold and ineffective.

This employment of the Member is a personal appointment. At any time, the Member
may give not less than 70 days' notlce of resignation to the Employer and to the
Contractor, and the Dispute Adjudication Agreemnent shall terminate upon the expiry
of this period,

No assignment or subcontracting of the Dispute Adjudication Agmement Is permittad
without the prior written agreement of all the parties to It and of the Other Mambers (if any).

The Member warrants and agrees that he/sha Is and shall ba impartial and indep-
endsnt of the Employer, the Contractor and the Engineer. The Member shall promptly
disclose, to each of them and to the Other Members {if any), any fact or circumstance
which right appear inconsistent with his/her warranty end agresment of impartiallty
and independenca.

CED OrMhen eppointing the Member, e Erployear and the Contractor relled upon the

9& Vigber's represariations ihat ha'sha is:
&3‘ - .n(_aj‘% axperiencad in the work which the Contractor is to carmy out under the Gantract,
g5 C Bl {s) | experienced in the interpretation of contract documentation, and
K g / fuent in the language for communications defined in the Contract.
Gl Gondiinis \\HD'O 19& B3



4
General Obligations of
the Member

5

General Obligations of
the Employer and the
Contractor

The Member shall:

Y

fb}

{0

{d

{e)

(0

have no interest financial or otherwize In the Employver, the Contractor or the
Enginaer, nor any financlal interest In the Contract except for payment under the
Dispute Adjudication Agreament;

not previously have besn employed as a consuliant or otherwise by the
Empiloyer, the Contractor or the Enginesr, except in such circumstances as
were disclosed in writing to the Employer and the Contractor before they
signed the Dispute Adiudication Agresment;

have disclosad in writihg to the Employer, the Contractor and the Other
Mermbers (if any), before entering into the Dispute Adjudication Agreement and
to hissher best knowledge and recoliection, any professional or personal
relationships with any director, officer or employee of tha Employer, the
Contractor or the Engineer, and any previcus involvement in the overall projact
of which the Contract forms part;

not, for the duration of the Dispute Adjudication Agresment, be empioyed as a
consultant or otherwise by the Employer, the Contractor or the Engineer,
except a8 maey bs agreed In writing by the Employer, the Contractor and the
Other Members ({If arw);

comply with the annexsd procedural rules and with Sub-Clause 20.4 of the
Conditions of Contract;

not give advice to the Employer, the Contractor, the Employer's Personnel or
the Contractor's Personnel concarning the conduct of the Contract, other than
in accordance with the annaxed procadural rules;

not while a Member enter into discussions or make any agresment with the
Employer, the Contractor or the Engineer regarding employment by any of
them, whether as a consultant or ctherwiss, after ceasing to act under the
Dispute Adjudication Agreemant;

ensure his/her avallability for all site visits and hearings as are necessary;
becoma conversant with the Contract and with the progress of the Works (and
of any other parts of the project of which the Contract forms part) by studying
all documents received which shall be maintained In a current working file;
treat the dstalls of the Contract and all the DAB's activities and hearings &s private
and confidential, and not publish or disclose them without the prior written
consent of the Employer, the Contractor and the Other Members (if any); and
be available to glve advice and opinlons, on any matter relevant to the Contract
when requested by both the Employer and the Contractor, subject to the
agreement of the Other Members {if any).

The Employer, the Contractor, the Employer's Porsonnal and the Contractor's
Personnel shall not request advice from or consuliation with the Member regarding the
Contract, otharwise than in the normal course of the DAB's activities under the
Contract and the Dispute Adjudication Agreement, and except to the extent that prior
agreement Is given by the Employer, the Contractor and the Other Members (if any).
The Employer and the Contractor shall be responsibie for compliance with this
pravision, by the Employer's Persornel and the Coniractor's Personnel respectively.

The Empioyer and the Cordractar undertake 1o each other and to the Member that
the Member shall not, except as otherwise agreed In writing by the Employer, the
Contractor, the Member and the Other Members {ff any):

isl

ich

be appointed &s an arbiirator in any arbitration under the Contract;

be called as a witness to give evidence conceming any dispute before
arbitrator(s) appolnted for any arbftration under the Cortrect; or

be fiable for any claims for anything dons or omitted in the discharge or
purparted discharge of the Member's funictions, unless the act or omission is
shown to have been in bad faith.
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Paymeit

The Employer and the Contractor hersby joinfly and severally indemnify and hoki the
Member harmiess agalnst and from claims from which he is relieved from fability
under the preceding paragraph.

Whenever the Employver or the Contractor refars & dispute to the DAB uncer Sub-
Clayge 20.4 of the Conditions of Contract, which will require the Member to make &
site vislt and sttend a hearing, the Employer or the Contractor shall provide
appropriate security for & sum equivalent to the reasonable expenses to be incurred
by the Membar. No accourt shall be taken of any other payments due or paid to the
Mermbar.

The Member shall be paid as foliows, in the cumency named in the Dispute

Adjudication Agreement:
(8 & retainer fee per calendar month, which shall be considered as payment In full
for:

{i  being available on 28 days' notice for &) site visits and hearings;

()  bscoming and remalning conversant with all project developments and
mairtaining relevant files;

() all ofiice and gverhead expenses including secretarial sarvices,
photocopying and office supplies Incurred in connection with his duties;
and

(v} &l services performed hereunder except thase reforred to in sub-
paragraphs (b) and (c) of this Clause.

The retainer fae shall be pald with effect from ths last day of the calendar month
in which the Dispute Adjudication Agreement becomes effeciive; until the last
day of the calendlar month in which the Taking-Over Carifficata Is issued for the
whole of the Works,

With effect from the first day of the calendar month following the month in
which Taking-Over Certificate is issusd for the whole of the Works, the retainer
fae shall be reduced by 50%. This raduced fes shall be paid until the first day
of the calendar manth in which the Member resigns or the Dispute Adjudication
Agresment Is otherwise terminatad.

) adally fee which shell be consldered as payment in full for:

M each day or part of a day up to a maximum of two days' travel time
in each direction for the journey between the Member's homse and
the site, or another location of a meeting with the Other Membars (If
any;

)  each working day on site visits, hearinge or preparing declsione; and

{i)  each day spent reading submissions In preparation for a hearing.

() all reasonable expsnses incumed In connection with the Member's duties,
including the cost of telephone calls, courier charges, faxes and telexes, travel
axpenses, hotel and subsistence costs: a receipt shall be required for each
ftem in excess of five percent of the dally fee referred to in sub-pamgraph (b) of
this Clause;

{d) any taxes properly levied in the Country on payments made to the Member
(uniess a national or permanent resident of the Country) under this Clause B.

/ﬂgﬁ‘“ﬁ; idhe retainer and dally fees shall be as specified in the Dispute Adjudication

ok
3,
il

?iﬁ'i‘earrent Unless it spscifies otherwise, these fees shall remein fixed for the first 24
ndar months, and shall thereatter be acjusted by agresment between the

\m &1 E’§ t:mpioyer. the Contractor and tho Mamioar, &t each anniversary of the date on which

'\

@

&4 e Bisputa Adjudication Agreement became effective.
‘\ D!’(‘ beFs
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Termination

B

Default of the Member

g
Disputes

66

E ;@%dispute or claim arising out of or In connection with this Dispute Adjudication

Q“'& '
|4
£

i

The Mermber shall submit invoices for payment of the monthly retainer and alr fares
quarterly in advance. Invoices for other expanses and for daily fees shall be submitted
following the conclusion of a site visit or hearing, All Involces shall be accompanied by
a brisf description of activities performed during the relevant perlod and shall be
addressed to the Contractor.

The Contractor shall pay each of the Member's invoices in full within 56 calendar days
after receiving each Invoice end shall apply to the Employer (n the Statements under
the Contract) for reimburssmant of one-half of the amounts of these invoices. The
Employer shall then pay the Contractor In accordance with the Contract.

if the Contractor fails to pay to the Member the amount to which he/she is entitiad
uncler the Dispute Adjudication Agresment, the Employer shall pay the amount due to
the Member and any other amount which may be required to maintain the operaticn
of the DAB; and without prejudice to the Employer's rights or remedies. In addition to
all other rights arising from this default, the Emplover shall be entitled to
reimbursement of all sums paid in excess of ohe-half of these payments, plus all costs
of recovering these sums and financing charges calculated at the rate specified In
Sub-Clause 14.8 of the Conditions of Contract.

If the Member does not receive payment of the amount due within 70 days after
submitting a valid invoice, the Member may () suspend hissher services (without
notice} until the payment Is received, and/or (i) resign his/her appolntment by giving
notice under Clause 7.

At any time: () the Employer and the Contractor may jointly terminate the Dispute
Adjudication Agreemnent by giving 42 days' notice to the Member; or (i) the Member
may rasign as provided for in Clause 2.

If the Member fails to comply with the Dispute Adjudication Agreement, the
Employer and the Contractor may, without prejudice to their other rights, terminate
it by notice to the Member. The notice shall take effect when recelved by the

Member.

If the Employer or the Confractor falls to comply with the Dispute Adjudication
Agreement, the Member may, without prejudice to his other rights, terminate it by
notice to the Employer and the Contractor. The notice shall take effect when recelved
by them both.

Any such notice, resignation and termination shall be finel and binding on the
Employer, the Contractor and the Member. However, a notice by the Employer or the
Contractor, but not by both, shalf be of no effect.

i the Mamber falls to comply with any obligation under Clause 4, he/she shall not be
entitied 1o any fees or expensss hereunder and shall, without prejudice to thelr other
rights, relmburss each of the Employer and the Contractor for any fees and expenses
recelved by the Member and the Other Members (If any), for praceedings or decisions
{if any) of the DAB which are rendered void or Ineffective.

Aﬁr’s‘gmant. or the breach, termination or invalidity thersof, shali be finally settled under
ules of Arbitration of the Intemational Chamber of Commerce by one arbitrator

- R
@éﬁpﬂiﬂtﬁd In accordance with these Rules of Arbltration.

(1) #
g
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PROCEDURAL RULES

Uniess otherwlse egreed by the Employer and the Contractor, the DAB shall visit the
site at intervals of not more than 140 days, Including times of critical construction
gvents, at the reguest of either the Employer or the Contractor. Unless otherwise
agreed by the Employer, the Contractor and the DAB, the period betwsen consscutive
visits shall not be less than 70 days, except as required o convene a hearing as
described below,

The timing of and agsenda for each site visit shall be as agread Jolntly by the DAB, the
Employer and the Contractor, or In the absence of agresment, shall be decided by the
DAB. The purpose of site visits is to enable the DAB to becornse and remain acquainted
with the progress of the Works and of any actuai or potential problems or claims.

Shte visits shall be attended by the Empiover, the Contractor and the Engineer and
shall ke co-ordinated by the Employer in co-operation with the Contractor. The
Employer shall ensure the provision of appropriate conference facllities and secretarial
and copying services. At the conclusion of each site visit and before leaving the sita,
the DAB shall prepare a report on its activities during the visit and shall send coplss
to the Employer and the Contrastor.

The Employer and the Contractor shall furnish to the DAB one copy of alf documents
which the DAB may request, including Contract documents, progress repotts,
variation instrucilons, certificates and other documents pertinent to the performance
of the Contract. Ali communications bstween the DAB and the Employer or the
Caontractor shall ba copied to the other Party. If the DAB comprises three persons, the
Employer and the Contractor shall send copies of these mguested documents and
these communicetions to each of these persons.

If any dispute is referred to the DAB in accorcdancs with Sub-Clause 20.4 of the
Conditions of Contract, the DAB shall proceed in accordance with Sub-Clause 20.4
and theze Rules. Subject to the time allowed to give notice of a dedision and other
relevant factors, the DAB shall:

{a) act fairly and Impartially as betwesen the Employer and the Cantractor, giving
each of them a reascnable opportunity of putting his case and responding to
the other's case, and

(b} adopt procedures sultabis to the dispute, avolding unnecessary delay or
axpense.

The DAB may conduct a hearing on the disputs, in which event it will decids on the
date and place for the hearing and may request that written documentation and
argumants from the Employer and the Gontractor be presented 1o it prior to or at the
twaring.

Except as otherwlse agread In writing by the Employer and the Contractor, the DAB
‘;gl;gall have powert to adopt an ingulsitorial procedurs, to refuse admisslon to hearings

Fe0.0¢
%. Bydience at hearings to any persors cther than representatives of the Employer, the

wCrigtractor and the Enginesr, and o proceed in the absance of any party who the DAB

=]
LLy
(’: =8 B 1. satistied received notice of the haaring; but shall have discretion to decide whether

\e
el Duxditions \Flp.!c )

-~ ahiAo what extent this power may be exerclsed.
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The Employer and the Contractor empower tha DAB, amaong other things, to:

(8}  establish the procedure to be applied in declding a disputs,

®)  decide upon the DAB's own jurisdiction, and as to the scopse of any dispute
referred to it,

{t)  conduct any hearing as it thinks fit, not being bound by any rules or procedurss
other than those contained in the Contract and these Rules,

{d) take the initiative in ascertalning the facts and matters required for a decislon,

{e)  make use of tta own specialist knowledgs, if any,

1)) decide upon the payment of financing charges In accordance with the
Contract,

(@ decide upon any provisional rellef such s interim or conservatory measures,
and

f)  open up, review and revise any certificate, decislon, determination, instruction,
opinion or valuation of the Englneer, relevant to the dispute.

The DAB shall not express any opinions during any hearing concerning the merits of
any arguments advanced by the Parties. Thersafter, the DAB shall make and give its
decision In accordance with Sub-Clause 20.4, or as otherwise agreed by the
Empioyer and the Contractor in writing. If the DAB comprisas three persons:

(a) it shall convene in private after a hearing, in order to have discussions and
prepare its decision;

{b) it shall endeavour to reach a unanimous decision: If this proves impossible the
applicable decision shall be made by a majority of the Members, who may
raqulre the minority Member to prepare a written report for submission to the
Employer and the Contractor; and

{} ifaMember falls to attend a meeting or hearing, or to futfil any required function,
the other two Members may nevertheless procead to make a declsion, unless:
(] elther the Employer or the Contractor does not agree that they do so, or
il the absent Member is the chaiman and ha/she instructs the other

Members to not make a dacision.
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Barry Road & Coot Pond Road Realignment

GOVERNMENT OF BERMUDA
Conditions of Contract and Particular Conditions of Contract
20 of 44

PARTICULAR CONDITIONS
PREAMBLE

These Particular Conditions supplement the General Conditions, and shall modify, delete and/or
add to the General Conditions. Where any clause, paragraph, or sub-paragraph in the General
Conditions is supplemented by one of the following paragraphs, the provisions of such clause,
paragraph, or sub-paragraph shall remain in effect and the supplemental provisions shall be
considered as added thereto. Where any clause, paragraph, or sub-paragraph in the General
Conditions is amended, deleted or superseded by any of the following paragraphs, the
provisions of such clause, paragraph, or sub-paragraph, not so amended, deleted or
superseded shall remain in effect.

Clause numbers herein refer to the same clause numbers as in the General Conditions.

A. REFERENCES FROM CLAUSES IN THE GENERAL CONDITIONS

DEFINITIONS AND INTERPRETATIONS
THE CONTRACTOR

Rights of Way and 4 13 Number the first paragraph 4.13.1
Facilities
Add paragraph 4.13.2 as follows:

4 13 2 The Contractor shall make his own arrangements
for all local accommodation he may require for
offices, yards, stores, labour, etc., all buildings and
all services in connection therewith which are
required for the efficient execution of the Works.
The Contractor shall pay proper regard to the
prevention of obstruction and the avoidance of
nuisance to the public and to residents.

Electricity, Water 4 19 Delete clause 4.19 in its entirety.

and Gas
Insert clause 4.19 as follows:

4 19 1 The Contractor shali be responsible for the
provision of all, power water and other services
that he may require for the Works and shall pay
and bear all costs associated therewith.
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Engineering

4 19
Reporting of 4 25
Errors
Damage to Persons 4 26
and Property
STAFF AND LABOUR
Engagement of Staff 6 1
and Labour
Engagement of Staff 6 1

and Labour Cntd.

Departiment of Works and o

Barry Read & Coot Pond Road Realignment

Conditions of Contract and Particular Conditions of Contract
20 of 44

The Contractor shall carry out the works so that
there is the minimum of interruption to the
supply of water, telephone, electricity and other
services through existing mains and services.
Work involving interference with existing works
of any kind shall only be carried out with the
permission of and during such times and in
such a manner as are agreed in writing by the
Engineer or competent Authority.

Add the following Sub-Clause:

The Contractor shall examine and compare the
Contract Documents and shall report any errors,
inconsistencies, or omissions he may find to the
Engineer immediately.

Add the following Sub-Clause:

The Contractor shall, immediately on occurrence of
any accident at or about the Site, or in connection
with the execution of the Works, report such
accident to the Engineer or the Engineer’s
Representative. The Contractor shall also report
such accident to the appropriate Authority whenever
such report is required by Law.

Delete clause 6.1 in its entirety.

Insert clause 6.1 as follows:

The Contractor shall make his own arrangements
for the engagement of all labour and shall be
required to employ, to the extent practicable and
reasonable, staff and labour from sources within
Bermuda. In respect of the engagement,
employment, transport, paying, feeding, housing,
and working conditions of labour and of all other
matters connected therewith, the Contractor shall at
all times during the continuance of the Contract
conform in all respects with and carry out all
obligations imposed on him by the provisions and
requirements of any Statutory Provisions and shall
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comply with any conditions which may be imposed
under the Bermuda Immigration and Protection Act,
1956, and amendment thereof with respect to the
importing of labour.

Delete clause 6.2 in its entirety.

Insert clause 6.2 as follows:

The Contractor shall pay to all Foremen, Craftsmen,
and Labourers not less than the rates of wages for
the various Foremen, Craftsmen, and Labourers
that prevail in Bermuda, and comply with such
requirements relating to hours of work and
conditions of labour as are or may be laid down
from time to time by the Laws of Bermuda.

Amend Clause 6.6.

Insert additional paragraph at the end of Clause
6.6 as follows:

The Contractor shall provide such
accommodation and amenities as he may
consider necessary for all his expatriate staff
and labour, employed for the purposes of or in
connection with the Contract.

Add the following Sub-Clause:

The contractor shall post notices to inform the
workers of their conditions of work in
conspicuous places at the establishments and
work places concerned.

Add the following Sub-Clause:

The Contractor shall not, otherwise than in
accordance with the Statutes, Ordinance and
Government Regulations or Orders for the time
being in force, import, sell, give, barter, or
otherwise dispose of any alcoholic liquor, or
drugs, or permit, or suffer any such importation,
sale, gift, barter, or disposal by his sub-
contractors, agents, or employees.

Add the following Sub-Clause:
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The Contractor shall not give, barter, or
otherwise dispose of to any person or persons,
any arms or ammunition of any kind or permit
or suffer the same aforesaid.

Add the following Sub-Clause:

The Contractor shalt in all dealings with labour in his
employment have due regard to all recognised
festivals, public holidays, days of rest, and religious
or other customs.

Add the following Sub-Clause:

In the event of any outbreak of illness of an
epidemic nature, the Contractor shall comply with
and carry out such regulations, orders, and
requirements as may be made by the Government,
or the local medical or sanitary authorities for the
purpose of dealing with and overcoming the same.

Delete Clause 8.2 in it's entirety.
Insert new Clause 8.2 as follows:

The Contractor shall complete the whole of the
works, and each Section (as the case may be)
by the date stated in the Appendix to Tender for
the whole of the Works or the Section (as the
case may be), including:
(a) achieving the passing of Tests on
Completion, and
(b)  completing all work which is stated in
the Contract as being required for the
Works or Section to be considered to
be completed for the purposes of
taking over under Sub-Clause 10.1
[Taking Over of the Works and
Sections].
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Delete the last sentence of Sub-Clause 13.3
and substitute;

Upon instructing or approving a Variation, the
Engineer shall proceed in accordance with
Sub-Clause 3.5 to agree or determine
adjustments to the Contract Price and to the
schedule of payments under Sub-Clause 14.4.
These adjustments shall include reascnable
profit, and shall take account of the
Contractor's submissions under Sub-Clause
13.2 if applicable.

Renumber Clause 14.3 as Clause 14.3.1

Add sub-Clause 14.3.2 as follows:

The Contractor may be required by the Engineer
before receiving the payment of any money which
would otherwise be payable under terms of the
Contract in respect of the work and labour
performed in the execution of the Contract to file
together with his claim for payment, a certificate
signed by him showing:

{(a) the rates of wages and hours of labour or
the various classes of workmen employed in the
execution of the Contract;

(b) whether any wages in respect of the paid
work and labour remain in arrears;

(c) that all the labour conditions of the Contract
have been duly complied with.

The Contractor shall alse from time to time furnish
the Employer such further detailed information and
evidence as may be deemed necessary by the
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Engineer in order to satisfy the Employer that the
conditions contained herein have been complied
with.

In the second line delete the words '
international arbitration’ and insert the words
‘arbitration under the Bermuda International
Conciliation and Arbitration Act, 1993’

Delete the words ‘Rules of Arbitration of the
International Chamber of Commerce’ and insert
the words ‘Bermuda International Conciliation
and Arbitration Act, 1993.

The Contractor shall be required to pay Bermudian
Taxes on all Contractor's Equipment (except as
described in the Fifth Schedule, Section 2 of the
Bermuda Customs Tariff) materials and other things
of whatsoever nature brought into Bermuda for the
purpose of Contract.

Any commission, advantage, gift, gratuity, reward,
or bribe given, promised, or offered by or on behalf
of the Contractor or his agent or servant or any
person on his or their behalf to any officer, servant,
representative, or agent of the Employer or of the
Engineer or to any person on their behalf or on
behalf of any of them in relation to the obtaining or
to the execution of this or of any other Contract with
the Employer shall in addition to any criminal liability
which may be thereby incurred subject the
Contractor to the cancellation of this and of all other
contracts which he may have entered into with the
Employer and also to the payment of any loss or
damage resulting from such cancellation.

The Employer shall be entitled upon a certificate in
writing of the Engineer to deduct the amounts so
certified from any monies or otherwise due to the
Contractor under this or any other contract or to
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recover the said amounts as a debt due or partly
the one and partly the other as the Employer shall
deem advisable.

The Contractor shall forthwith notify the Engineer of
the commencing of any strike or lock-out and the
Engineer on account of any delay caused thereby
may, after consultation with the Empioyer, grant
such extension of time as he considers reasonable
without prejudice to the right of the Employer to
exercise after the expiration of such reasonable
extension of time the rights and powers under these
Conditions in case of default by the Contractor.

The Contractor shall make himself fully acquainted
with the Laws, Regulations and Orders of Bermuda
and of any competent/statutory Authority and shall
conform in all respects therewith during the
continuance of the Contract. He shall conform
similarly with any such Laws, Regulations and
Orders which may come in to force after the date of
this Agreement.

The Contract shall in all respects be constructed
and operated in conformity with the Laws of
Bermuda and the respective rights and liabilities of
the parties shall be in accordance with the Laws for
the time being in force.

Neither the members nor the staff of the Employer
or the Engineer shall be in any way personally
bound or liable for the acts or obligations of the
Contractor under the Contract or answerable for
any default or omission in the observance or
performance of any of the acts, matters or things
which are herein contained.

The Contractor shall treat the details of the Contract
as private and confidential, save in so far as may be
necessary for the purposes theresof, and shall not
publish or disclose the same or any particulars
thereof in any trade or technical paper or elsewhere
without the previous consent in writing of the
Employer or the Engineer. If any dispute arises as
to the necessity or disclosure for the purpose of the
Contract the same shall be referred to the decision
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of the Employer whose award shal! be final.

In no event shall the making by the Employer of any
payment to the Consultant constitute or be ‘
construed as a waiver by the Employer of any
breach of covenant, or any default which may then
exist, on the part of the Consultant, and the making
of any such payment by the Employer while any
such breach or default exists shall in no way impair
or prejudice any right or remedy available to the
Employer in respect of such breach or default.



