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RULING of MARTIN J
Introduction

1. This is the court’s Ruling on several competing interlocutory applications in two separate sets
of related proceedings involving Bermuda Management Holdings Limited (“the company”).

2. The first set of proceedings (action 2025 No 51) was issued by Hon. Sir John Swan (“the
petitioner”’) under section 111 of the Companies Act 1981 (“section 111”) seeking relief
against alleged oppression and prejudicial conduct of the affairs of the company by the
company’s board and in particular two directors, Mr. Scott Lines and Mrs. Susan Wilson (“the
second and third respondents”). These proceedings will be referred to as “the oppression
proceedings” for short. The petitioner alleges that the conduct would justify the making of a
winding up order on the just and equitable ground but that to make that order would be
unfairly prejudicial to his interests, and seeks the alternative relief of an order that his shares
should be purchased at fair value by the company or the second and/or third respondents.

3. Inresponse to the oppression proceedings, the company launched its own petition (action 2025
No 150) seeking a winding up order on the grounds that the shareholders in general meeting
resolved that if the oppression proceedings could not be resolved, then the company should be
wound up. These proceedings will be referred to as “the company’s petition” for short.

4. In brief, the second and third respondents seek to strike out the oppression petition as
disclosing no reasonable cause of action or as an abuse of the process of the court. Separately,
the petitioner seeks injunctive relief to restrain the company from expending its funds on the
defence of the oppression proceedings because it has no independent interest in the
proceedings to justify its participation, and an injunction to restrain the company from
indemnifying the second and third respondents against their costs of the oppression
proceedings. In addition, the petitioner seeks disclosure of certain documents and an order to
strike out parts of an affidavit and exhibit that refer to without prejudice communications
between the parties in relation to the oppression proceedings. The company seeks an extension
of time for compliance with the procedural orders in the oppression proceedings pending the
determination of its own petition and seeks a winding up order to be made before the
conclusion of the oppression petition. The petitioner seeks an order adjourning the company’s
petition until after the hearing of the oppression petition.

5. Each of these applications will be more fully described and addressed in the body of the
Ruling below.

Summary and Disposition

6. As will be appreciated from the brief outline given above, these applications involve a number
of important and inter-related issues in the conduct of these two sets of proceedings. For the
reasons more fully explained below, the court has made the following decisions:

)] The court has refused the application to strike out the petition as disclosing
no reasonable cause of action against the second and third respondents and



(i)

(iii)

(iv)

)

has refused the application to strike out the petition against the second and
third respondents as an abuse of the process of the court or as being otherwise
frivolous or vexatious. In the court’s judgment, the scope and application of
the indemnification and exoneration provisions in the bye laws to section 111
are at large and are capable of serious argument such that it would not be
appropriate for the court to strike out the petition at this stage on the footing
that the bye law is a complete answer to the petitioner’s claims. The proper
construction and application of the bye law in issue is a matter for trial.

In the court’s judgment, there are sufficient allegations made in the petition
that are expressed in clear enough terms that can be understood and which
put the second and third respondents on notice of the claims they have to
meet. However, the court has given directions (set out below) for the pleading
of more detailed particulars to support these allegations so that the
respondents have proper disclosure of the material facts that are relied upon
and to provide the parameters of the disclosure obligations of the parties.

The court has granted the interim injunction to restrain the company from
using its funds to actively defend the proceedings, except for (i) complying
with the company’s obligations to provide disclosure of documentary or other
materials that are relevant or potentially relevant to the determination of the
issues in dispute in the accordance with the normal duties of discovery (ii)
attending court hearings as a party (iii) complying with any orders made by
the court in the proceedings or at the end of the proceedings and (iv)
participating in the proceedings to defend the independent interests of any
shareholders. In relation to this latter category, the company will need to seek
the court’s approval to expend funds in relation to the defence of other
shareholders’ interests in advance. The court is naturally prepared to allow
the company to expend its own funds in relation to any application for leave
to appeal or appeal from the terms of the orders made in this Ruling.

The court has also granted the interim injunction sought by the petitioner to
restrain the company acting by its litigation committee or otherwise from
advancing to the second and third respondents funds to meet the legal costs or
expenses they incur in these proceedings pending the outcome of the trial.
This follows from the court’s determination that the scope and application of
the bye law indemnity is arguable. It would be wrong in principle to allow the
company to use its funds for these purposes if there is a serious issue to be
tried as to whether the bye law protection extends to the costs incurred in a
section 111 petition, and (for the reasons explained in the Ruling below) the
court takes the view that the balance of justice requires the company not to
expend its resources in reimbursement of the second and third respondents’
defence expenses until the court has determined the proper scope and
application of indemnity contained in the bye laws.

The terms of the interim injunction do not prohibit the company from
expending its own funds in relation to the prosecution of its own winding up



The parties

(vi)

(vii)

(viii)

(ix)

(x)

petition or defending the application made by the petitioner to adjourn the
hearing of the company’s winding up petition until after the hearing of the
petition in these proceedings. (The petitioner’s application to adjourn the
company’s petition was adjourned part heard and will be rescheduled for
continuation in due course.)

The court will strike out the relevant paragraphs of the first affidavit of Mr.
Charles Kempe dated 17 September 2025 which contain references to matters
contained in without prejudice correspondence, the privilege relating to
which has not been waived by the petitioner. The details are given below.

The court will not order the company to produce the unredacted versions of
the minutes that have been produced in disclosure by the company because
the content of that material has been assessed by the company’s attorneys as
being privileged because it refers to legal advice given to the board in relation
to these proceedings. The court is satisfied that there has not been a waiver of
legal advice privilege on the facts of this case.

The court has concluded that the amended petition needs to be repleaded with
greater particularity to address the criticisms and legitimate concerns of the
second and third respondents and to enable the issues raised to be addressed
and determined fairly and justly in accordance with the rules of procedure.
The court has directed the petitioner’s attorneys to seek a directions hearing
to address the timetable for re-amendment within 28 days of the date of the
circulation of this Ruling for the reasons later explained in the body of the
Ruling.

The court has determined that the result of the applications has been a mixed
bag for the parties, and that it is not appropriate to make a costs order that
reflects substantial ‘success’ for petitioner. Therefore, the costs of these
applications shall be the costs in the proceedings and follow the ultimate
event.

At the conclusion of the hearing the court ran out of time to deal with the
company’s petition fully and did not hear the company’s application for an
extension of time for compliance with the directions, or the petitioner’s
application for an adjournment of the company’s petition to abide the
outcome of the oppression petition. The court therefore adjourned the
company’s petition part heard and adjourned the company’s application for
an extension of time to comply with the directions given in these
proceedings, as well as the petitioner’s application to adjourn the hearing of
the company’s petition. These applications will be relisted for continuation
after the delivery of this Ruling.

7. The petitioner is a minority shareholder in the first respondent (to which I will refer in this
Ruling as ‘the company’). He owns 27,209 ordinary shares representing about 19.5% of the



10.

11.

12.

total number of issued share capital of the company. The petitioner was a director of the
company from the date of the formation of the company on 15 December 1970 until 4 June
2024. These shares were previously held by the trustees of a trust of which the petitioner was
the settlor, a co-trustee and a beneficiary.

The second and third respondents are directors of the company. They are each also
beneficiaries of separate family trusts which hold shares in the company. The second
respondent also holds 500 shares in the company through a nominee and is a beneficiary of a
settlement which owns 10,101 shares through a holding company and has a further indirect
interest in 19,749 shares representing a total of 22.32% of the issued shares in the company.

The third respondent is a beneficiary of the settlement which owns Scupertania Limited which
owns 2,755 shares directly and has an indirect interest in a further 19,749 shares representing a
16.83% stake in the company.

Together, the combined holdings in respect of which the second and third respondents have an
indirect and potential discretionary interest amount to 39.15% of the total issued shares.

There are several other shareholders in their individual capacities, and several corporate
shareholders, and shares held by nominees for other persons or by trustees of trusts, which it is
not necessary to describe in any further detail here. However, by necessary implication these
shareholders hold about 52.45% of the shares of the company.

The company itself holds investments (inter alia) in two other companies. These are (i)
Masters Limited (68.9%) which operates a well-known local import, supply and retail business
and which has significant real estate holdings and (ii) Queen Street Holdings Limited (41.79%)
which in turn owns a subsidiary that owns and operates the franchised Kentucky Fried Chicken
restaurant in Hamilton.

The petitioner’s claim in outline

13.

14.

In these proceedings, the petitioner complains that the affairs of the company have been
conducted in a manner which is oppressive or prejudicial to the interests of the minority, of
which he is a member, and that this conduct would justify the court in making a winding up
order, but that to do so would be unfairly prejudicial to his interests. Instead, the petitioner
invites the court to grant alternative relief by making an order that the company (or the persons
responsible for the oppressive and prejudicial conduct) must purchase his shares at their fair
value. The relief is sought under the provisions of section 111, which gives the court wide
powers, including a buy-out order, with a view of bringing the alleged oppressive and
prejudicial conduct (if established at a trial) to an end.

There are a number of independent grounds alleged in support of the claim that the company’s
affairs have been conducted in an oppressive or prejudicial manner. These will be considered
in more detail below when the court addresses the application to strike out the amended
petition as disclosing no reasonable cause of action and as being frivolous, vexatious or an
abuse of process. In summary, and to explain the background to the various applications before
the court, the substance of these claims fall under three broad groupings.



Quasi-partnership

15.

The first general allegation is that the company was established as a quasi-partnership based
upon the mutual trust, confidence and understanding of the investors that they would be
accorded fair treatment as between themselves'.

Mismanagement and control

16.

17.

18.

19.

The second broad allegation is that the second and third respondents have managed the
company’s investments in a manner which is alleged to have been in their own self interest,
not the company’s interest, which is alleged to have had the result of depressing the value of
the petitioner’s shares in the company. It is alleged that there has been a failure to pay
appropriate dividends based on the cash available for dividend held by Masters Limited, with
the consequence that income that could have been distributed to the shareholders in the
company has been wrongly held at the subsidiary company level.

It is also alleged under this heading that a potential investment opportunity to subscribe for
additional capital or rights in Queen Street Holdings Limited was not taken up because the
second respondent discouraged the company’s board from doing so, and it is said that the
second respondent caused Lines Overseas Management Limited (of which he is also a
director) to do so.

It is also alleged that Lines Overseas Management Limited (or members of the LOM Group?)
profit from the management of the assets of Masters Limited and the artificial depression of
the value of the assets by statements made by the second respondent were intended to
discourage minority shareholders from withdrawing their investment from the company?. It is
also alleged that the second and third respondents manage the affairs of the company with a
view to their own interests rather than those of the company or its shareholders®.

As a result of criticism from the respondents about the way the allegations in the petition have
been articulated, the petitioner has supplemented the allegations in the petition by further
affidavit evidence. In those affidavits the petitioner alleges that the second and third
respondents between them exercise de facto control over the company’s management®.

Breach of obligation to purchase the petitioner s shares at fair value

20.

The third group of related allegations is that the company has refused to repurchase the
petitioner’s shares at fair value and has understated their fair value in order to acquire the
petitioner’s shares at less than the fair value recorded in the company’s audited financial
statements®. The petitioner alleges that the only offer made by the company demonstrated that
the company is not acting within the spirit or understanding of the quasi-partnership. In
support of this claim, the petitioner alleges that in the past other shareholders have been bought

! Paragraph 9 of the amended petition.

2 The “LOM Group” is described as being LOM Financial Limited, LOM Nominees Limited and LOM
Properties Limited.

3 Paragraphs 31 and 40 of the amended petition.

4 Paragraphs 24, 40, 52-3 of the amended petition.

5 Paragraphs 24 and 78 of the amended petition.

® Paragraphs 24 to 39 of the amended petition.



out on more favourable terms and that the offer made to the petitioner illustrates the
company’s failure to meet its obligation to purchase his shares at fair value.

The company’s position in outline

21. The company does not take a position in relation to the conduct alleged by the petitioner
against the second and third respondents but takes the position that there are independent
interests of other shareholders and the company that need to be represented in these
proceedings by the company.

22. In light of the proceedings and the likely consequences in terms of cost and the potential that
the company may not be able to meet any buy out order the court might make, the board
convened a meeting of the shareholders to consider the appropriate steps to take. At that
special general meeting, the shareholders authorised the board to attempt to negotiate a
settlement with the petitioner and if that failed authorised the board to present a petition to
wind up the company under section 161 (a) of the Companies Act 1981 on the grounds that it
has resolved in general meeting to wind up the company.

23. The attempt at negotiations failed and the company has presented its own petition to wind up
the company. The company’s petition came on for hearing at the same time as the other
applications which will be described below. The petitioner’s position in relation to the
company’s petition is (briefly) that the company’s petition was not properly authorised and has
been brought with the collateral objective of defeating the petitioner’s claim in the oppression
proceedings and is itself an abuse of the process of the court.

24. As aresult of a shortage of time at the hearing the company’s petition was adjourned part-
heard, and the hearing of that petition will be restored after delivery of this ruling on those
other applications.

The second and third respondents’ positions in outline

25. The second and third respondents deny that they have mismanaged the affairs of the company
or exercised any improper control over the board or the company. They maintain that they do
not in fact or in law hold any shares in the company, although they are beneficiaries of trusts
which do own shares in the company. The second respondent says that he owns beneficially
500 shares in the company that are held through a nominee. They say that as a result they did
not and have never exercised control over the company. They also say that at all material times
during which the conduct alleged in the petition occurred, they were two out of five directors
on the board and therefore did not control the board. They also point out that the petitioner was
a member of the board at the time the conduct alleged in the petition occurred.

The present applications

26. There are four applications before the court. In date order they are:

1. The company’s application to extend the time for its compliance with the order for
directions and for the listing of the matter for further directions after the hearing of
the company’s winding up petition based on its resolution in special general meeting
(30 June 2025) (“the company’s time summons”);



ii. The petitioner’s application (a) to adjourn the company’s winding up petition until
after the determination of the petitioner’s oppression petition (“the adjournment
summons”) (b) for an injunction to restrain the company from expending its resources
in an adversarial defence of the petitioner’s oppression petition save to comply with
the court’s orders as to disclosure and directions or to protect the interests of the “non
party shareholders” (the injunction summons”) (15 July 2025);

1ii. The second and third respondents’ summons to strike out the petitioner’s oppression
petition against them on the grounds that (a) it discloses no reasonable cause of action
against them (b) it is frivolous and vexatious and (c) it is otherwise an abuse of the
process of the court (“the strike out summons™) (19 September 2025);

iv. The petitioner’s summons for an order (a) that the company disclose an unredacted
copy of the board minutes for meetings held on 22 July 2024, 30 April 2025 and 11
June 2025 (“the disclosure summons”) and (b) that the court strike out pages 188-203
215-218 and 325-6 of the exhibit to the first affidavit of Charles W Kempe Jr and
paragraphs 11-13, 18, 20 26 and 54(m) of the first affidavit of Charles W Kempe Jr
on the grounds that the contents disclose details of without prejudice communications
which are privileged from production and are inadmissible as evidence in the
proceedings (“the privilege summons”) (23 March 2026).

27. For the sake of convenience and logical progression and treatment of the issues raised, the
court will address them in the following order: (1) the second and third respondents’ strike out
summons (item iii) (2) the petitioner’s injunction application (item ii) (3) the petitioner’s
privilege summons and (4) the petitioner’s disclosure summons (both in item iv). The court
was unable to complete the hearing of the company’s petition, and so the company’s time
summons (item (i)) and the petitioner’s adjournment application (item ii (a)) will not be
addressed in this Ruling. Those outstanding applications will be addressed at a future hearing.

The affidavit evidence

28. The parties have put in evidence in support of these applications. It is important to record
which affidavits relate to each application because, as explained below, evidence is not
admissible in respect of an application to strike out a claim or a pleading on the basis that it
discloses no reasonable cause of action, but evidence is admissible in relation to an application
to strike out a claim as an abuse of process’. Evidence is also admissible (and necessary) in
respect of the injunction summons and the disclosure and privilege summonses. It is therefore
important to keep a firm grasp of what evidence is relevant to which application.

29. The petitioner’s first affidavit dated 2 July 2025 is a formal affidavit to verify his list of
documents. The petitioner’s second affidavit dated 11 July 2025 was sworn (i) in support of
the petitioner’s application to add the second and third respondents as parties and make certain
amendments to the petition (ii) in support of the injunction application and (iii) in support of
the disclosure and privilege summonses.

7RSC Order 18 Rule 19 (1) (a) (b) and (c).



30.

31.

32.

33.

34.

The second respondent’s (initially unsworn) affidavit was served in September 2025 and was
sworn later on 7 April 2026 prior to the hearing. This affidavit was in support of the strike out
application on the bye law point and exhibited the bye laws of the company. The affidavit also
responded to the allegations made in the amended petition that he and the third respondent
controlled the company and explained the shareholding structure of the company (and his
relationship to the registered shareholders as a beneficiary of a discretionary trust) as well as
the membership of the board of directors. The second respondent’s affidavit also responds to
the injunction summons in relation to the company’s role in defending the proceedings.

The third respondent’s affidavit dated 17 September 2025 relies upon the second respondent’s
affidavit in support of the strike out application as an abuse of the process, and also responds

to the allegations in the amended petition as to alleged control of the board and control of the

shares in the company.

In addition, the company put in an affidavit sworn by Charles W Kempe Jr (“Mr Kempe”)
dated 17 September 2025. Mr. Kempe is a member of the board of the company and has been a
director at all material times. Mr. Kempe is also a member of the committee of independent
directors who form the board’s litigation committee, along with Mr Saul Froomkin KC and Mr
Robert Cooney (“the litigation committee”). Mr. Kempe’s affidavit addresses the board’s
conduct of the negotiation between the company and addresses the petitioner’s complaints
about not being treated fairly, and the company’s alleged failure to meet its obligation to
purchase the petitioner’s shares at fair value. Mr. Kempe also addresses the steps leading up to
the Special General meeting of the company on 31 March 2025 (“the SGM”) and the
resolutions passed at that meeting which culminated in the presentation of the company’s
petition for its own winding up.

The petitioner swore a third affidavit dated 13 March 2026 in response to the respondents’
affidavits. In that affidavit, the petitioner responds to the second and third respondents’
affidavits as to control of the board and the company’s shares. He also addresses issues in
respect of the injunction and disclosure summonses and his own role as a former director of
the company, and the matters raised by Mr Kempe.

The details of the facts averred in these affidavits will be considered below in relation to the
applications to which they each relate.

The strike out summons

35.

36.

There are two limbs to the second and third respondent’s application. They are inter-related,
but they have distinct and separate implications. The first limb of the argument is that the
petitioner has not set out a claim that discloses a reasonable cause action against them because
the necessary averments that constitute a proper claim have not been set out in the petition.
Therefore, they submit they should not be put to the time, trouble and expense of answering a
claim that cannot succeed against them as it is presently pleaded. No evidence is admissible in
respect of an application to strike out a petition as disclosing no reasonable cause of action.
This will be referred to as ‘the pleading point’.

The second limb of the argument is that the company’s bye laws contain an exoneration and
indemnity provision that protect them from claims being made against them by the petitioner



37.

38.

Strike

39.

40.

for any conduct in the performance of their duties as directors that falls short of dishonesty. No
dishonesty has been alleged against them and therefore the claims made against them cannot
succeed. Therefore, the claims made should be struck out against them now as an abuse of the
process of the court. Evidence is admissible in relation to an application to strike out the
petition as an abuse of process. This will be referred to as ‘the bye-law point’.

In relation to the strike out application on the pleading point the court must assume that the
averments made in the petition are true and capable of proof at trial. It is not the court’s
function on an application to strike out a petition as disclosing no reasonable cause of action to
determine the merits of any of the points pleaded. The court is assessing at this stage whether
the matters pleaded disclose an arguable claim. In this case, the remedy for a claim of
oppressive or prejudicial conduct is one which is provided for by statute, so the court’s task on
the pleading point is limited to analysing whether the pleaded facts (if proved at trial) are
arguably capable of amounting to conduct which could result in the court making an order for
the winding up of the company on the just and equitable ground. If so, then the court must
refuse the strike out application on this ground and allow it to proceed to a trial. It is only if the
pleaded allegations could not result in the court making of a winding up order that the court
will strike out a petition under section 111.

As mentioned above, in relation to the pleading point, evidence is not admissible. This is
relevant because in answer to the criticisms of the pleading, the petitioner has put in evidence
as to his allegations of control to explain or support the claims made in the petition. Strictly,
these averments are not matters which the court can take into account when assessing whether
the pleaded claims are sufficient to justify the making of a winding up order on the just and
equitable ground.

out principles

Before turning to address the principal arguments, it is appropriate to have in mind the general
principles that apply to the court’s assessment of a strike out application. These principles are
well known and understood and have been applied in countless situations by the Bermuda
court®.

Without restating all these principles by way of ritual incantation before applying them, the
court will just summarise the key elements. The power to strike out is only to be exercised in
plain and obvious cases. In relation to disclosing a reasonable cause of action, only the
pleadings are to be taken into account, assuming the facts asserted are true and are capable of
being proved at trial. However, the facts alleged when proved must (not may) amount to a
cause of action resulting in a judgment in the plaintiff’s favour, even if not the specific relief
prayed. The claim must have some chance of success, or raise some question fit to be decided
by the court, and the court is not to engage in a prolonged examination of disputed points of
fact or law®. In relation to a strike out on the basis of abuse of process, the court must be
satisfied that the claim is obviously unsustainable, or otherwise in some way involves a serious
misuse of the court’s process!’.

8 According to the Bermuda case law database in Vlex, there are 893 recorded Bermuda decisions which involve
the application of strike out principles directly or indirectly.

® White Book commentary (1999) at 18/19/10.

10 Michael Jones v Stewart Technology Services Ltd [2017] Bda LR 117 at 26 per Hellman J.
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41. For the present application there are three principles that seem particularly relevant. First, a
strike out application is not an appropriate procedure for determining controversial points of
law in a developing area'!. Second, a strike out application should not generally be granted
unless it is clear that no amendment could remedy the deficiency in the pleaded claims!'2.
Third, the power to strike out a petition under section 111 is sparingly used because the nature
of the claim is not to remedy the infringement of a legal right or the breach of a legal duty'®. In
an oppression petition the court is asked to apply equitable principles to determine whether the
conduct of the respondents justifies a winding up order, and if so whether it would be unfair to
the petitioner to apply that remedy, and to give alternative relief. The court is engaged in the
assessment of conduct which is fact specific which generally requires the allegations made to
be tested at a trial'*.

42. The court has in mind in particular the statements of the Bermuda Court of Appeal in Chiang
and Pacific Holdings Ltd v Kistefos Investment AS'>, which have been applied in Re Full
Apex Holdings Ltd'® and Re Kingboard Copper Foil Holdings Ltd'” by Kawaley J (as he
then was).

43. The material ingredients of a sustainable petition under section 111 are that the allegations
must be clearly enough pleaded that the respondent(s) understand the case they have to meet,
and that those allegations if proven would be sufficient to justify the court making the orders
prayed. Even where material particulars are omitted, the court will normally grant the
petitioner the opportunity to amend the petition. It is only where the petition cannot be
amended to justify the relief that the court will strike it out'®.

44. That is not to say or imply that the court will never strike out a petition alleging oppressive or
prejudicial conduct, but that it will only exercise its exceptional jurisdiction to strike out a
petition if it is plain and obvious that even if the grounds alleged in the petition are proved the
petition must fail®.

The bye-law point

45. It is convenient to address the bye-law point first. In this Ruling I will refer to the ‘members’
of the company as ‘shareholders’ because ‘shareholder’ is the term most commonly used in
ordinary language to describe someone who owns or holds shares in a company, even though
strictly speaking the Companies Act 1981 and the bye laws refer to ‘members’ not
‘shareholders’.

' Bidzina Ivanishvili v Credit Suisse Life (Bermuda) Ltd [2018] Bda LR 87 (SC) at paragraph 19 per
Hargun CJ.

12 Notes to the 1999 White Book RSC Order 19 rule 19 rule 2 at pages 349-353.

13 See Hollington on Shareholder Rights (10th Ed) at para 9-23 citing Virdi v Abbey Leisure [1990] BCC 60
Ch D and Re Copeland & Craddock Ltd [1997] BCC 294 CA per Bingham, LJ at 300.

14 Tucker v Hamilton Properties Limited [2017] Bda LR 136 at paragraph 11 per Subair Williams J.
1512002] Bda LR 50 CA.

1612012] Bda LR 9 (SC).

17[2012] Bda LR 5 (SC).

18 See eg Full Apex (Holdings) Ltd (supra) where the petition by a party who was not a shareholder was struck
out.

Y Re A Company (No 007936 of 1994) (1995) BCC 705 Ch D.
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46. The essential argument made by the second and third respondents is that the bye-laws are a
contract between the company and its shareholders and the shareholders amongst themselves?,
and therefore the terms of the bye-laws regulate the respective relationships between the
shareholders and the company.

47. In this case, and in common with the majority of private companies registered in Bermuda, the
bye-laws provide an exoneration against liability for breach of duty by the directors, except
where the conduct alleged against the director involves breaches of duty which are dishonest.
The bye-laws also provide an indemnity requiring the company to indemnify the directors
against any claims arising out of anything done by them in their capacity as a director or
officer of the company. Therefore, the second and third respondents submit that there can be
no claim against them by the petitioner as a result of any alleged breach of duty because the
petitioner has in effect waived his rights to make a claim that they have abused their positions
as directors (which claim is denied) or breached their duties.

48. The bye-laws provide as follows (so far as material):

55.1 The Directors, Resident Representative, Secretary and other Officers...acting in
relation to any of the affairs of the Company or any subsidiary thereof....shall be
indemnified and secured harmless out of the assets of the Company from and against
all actions, costs, charges, losses, damages, and expenses which they or any of
them...shall or may incur or sustain by of by reason of any act done, concurred in or
omitted in or about the execution of their duty, or supposed duty, or in their respective
offices or trusts, and none of them shall be answerable for the acts, receipts, neglects
or defaults of the others of them....or for any other loss, misfortune, or damage which
may happen in the execution of their respective offices or trusts, or in relation thereto,
PROVIDED THAT this indemnity shall not extend to any matter in respect of any
fraud or dishonesty in relation to the Company which may attach to any of the said
persons. Each Member agrees to waive any claim or right of action such Member
might have, whether individually or by or in right of the Company, against any
Director or Officer on account of any action taken by such Director or Olfficer, or the
failure of such Director or Officer to take any action in the performance of his duties
with or for the Company or any subsidiary thereof, PROVIDED THAT such waiver
shall not extend to any matter in respect of any fraud or dishonesty in relation to the
Company which may attach to such Director or Officer.

49. It was submitted on behalf of the second and third respondents that (i) the actions alleged
against them were taken in their capacities as directors and (ii) there is no dishonesty alleged
against either of them, so the shareholder waiver applies to bar any claim made by the
petitioner in the petition?!. Therefore, the petition should be struck out as against them as
individual respondents as being an abuse of the process because the petitioner’s claim against
them is unsustainable.

50. In response, the petitioner makes three main points (i) the bye-laws are not effective to exclude
claims made under section 111: it is a statutory remedy and companies cannot by a provision

20 Section 16 Companies Act 1981 and at common law.
2l Paragraph 81 of the second and third respondents’ written submissions.
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in its bye-laws contract out of the statutory regime (ii) the court can grant relief even if the
conduct alleged does not constitute a breach of duty?? (iii) the allegations in the petition
include allegations of dishonest intention, and the actions of the second and third respondents
will need to be considered at trial to determine if their actions amount to dishonesty?.

51. In the course of argument, the petitioner’s counsel referred to a fourth argument. He referred to
allegations in the amended petition which refer to the second and third respondents’ failure to
minute the board’s decisions in an effort to “conceal” their attempts to advance their own
interests®* and the failure to provide the petitioner with copies of the audit communication
letters in order to conceal the fact that the second and third respondents were managing the
company in a manner that advances their own self interests?.

52. In addition, there are allegations that the second and third respondents have put their own
interests ahead of those of the company in the way in which they have managed the company’s
affairs in relation to (a) the holding of large cash reserves in Masters Limited (allegedly) in
order to benefit their own interests and depress the value of the shares in the company?® (b) the
(alleged) understatement of the actual Net Asset Value of the company’s assets to depress the

value of the petitioner’s shares on a buy-out*’

(c) the (alleged) misuse of a corporate
opportunity on the part of the second respondent in relation to Queen Street Holdings Ltd*® (d)
the (alleged) conflicts of interest that have influenced the actions of the second and third
respondents®®. It was submitted that each of these allegations amount to an allegation of
dishonesty, namely by reason of the concealment, collateral motives and conflicts of interest
and therefore the protections in the bye laws do not apply. These are matters which the

petitioner submits are fit for trial and not suitable for determination on a strike out application.

53. The respondents’ counsel responded that it is not open to the petitioner to make allegations of
dishonesty by asserting wide or sweeping ‘conclusory’ allegations, and that without the
necessary particulars required to sustain a plea of dishonesty provided for in the rules of
procedure and professional rules of conduct, such general and unparticularised allegations are
liable to be struck out as being abusive.

The court’s assessment of the bye-law point

54. It is well established that bye-law exonerations and indemnities are effective under Bermuda
law, a proposition which is fully accepted by the petitioner. However, there is no case which
has decided that a bye-law exoneration is effective to prevent a minority shareholder’s petition
for relief under section 111 against individual directors, or to prevent a court from ordering a
director or officer who has the benefit of bye law protection from being ordered to take action
or refrain from taking action if the court finds that it is oppressive or prejudicial to the interests
of a petitioning shareholder. Nor is there any court decision which has restricted the court’s

22 Paragraph 90 1 of the petitioner’s written submissions.
23 Paragraph 93 of the petitioner’s written submissions.
24 Paragraph 24.4 of the amended petition.

25 Paragraph 24.7 of the amended petition.

26 Paragraph 24.1 of the amended petition.

27 Paragraph 24.2 of the amended petition.

28 Paragraph 24.5 of the amended petition.

2 Paragraphs 24.5 and 24.6 of the amended petition.
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55.

56.

ability to order a director who has the benefit of bye-law protection from being made liable to
purchase a minority shareholder’s shares as part of the alternative remedy.

It is to be borne in mind that a director owes his or her duty to the company alone*®. The
application of the bye-law exoneration and indemnity is relevant where it is alleged that there
has been a breach of duty which has occasioned loss to the company, or where the director is
alleged to have breached his or her duty in relation fo the company (as is made express in the
terms of the bye-law itself.) In a case of alleged unfair or oppressive conduct, the statute refers
only to the conduct of the affairs of the company, not to a breach of duty owed to the company.
It is relevant to state for the sake of legal clarity that a petition under section 111 is not a form
of derivative action by which a shareholder seeks to remedy a breach of duty on the part of a
director on behalf of the company.

Without expressing any concluded view on the ultimate merits of the claims made in this case,
it seems to me that the question of whether and to what extent a bye-law exoneration or
indemnity provision is engaged by a claim to relief under section 111 is at large and is at least
arguable, and represents a serious issue to be tried. This is an important point of principle with
potentially far-reaching consequences outside the factual parameters of the present case, and
one which has not been decided before, and in my judgment the court should not proceed to
deal with these arguments on a strike out application. This point falls within the description of
a developing area of the law which is appropriate for determination after a trial of all the issues
and with the benefit of full legal argument.

Dishonesty

57.

58.

59.

In a separate and distinct alternative answer to the bye-law point, the petitioner has asserted in
argument that certain actions were taken by the second and third respondents dishonestly. This
gives rise to a separate pleading point which it is convenient to address here. Where allegations
of dishonesty are made, the rules of procedure require the person alleging dishonesty to set out
the facts on which the alleged dishonest conduct is based®'. The rules require all the underlying
primary facts upon which the claimant relies to support the plea that the action taken (or
omitted) was (i) in breach of duty (ii) caused a recoverable loss (iii) and that the action was
taken (or omitted) by the relevant person who knew or must be taken to have known that the
action taken (or omitted) was a breach of duty, and (iv) that the action was taken or omitted
dishonestly.

None of these particulars are alleged in the petition, and (even though strictly it would not be
sufficient to meet the requirements of the rules) none of the necessary averments to sustain a
plea of dishonesty on the part of the second and third respondents are contained within the
petitioner’s affidavits in support of the other applications.

The respondents’ counsel properly and correctly took the point that before allegations of
dishonesty can be made, the essential statements of primary fact relied upon in support of a

30 This is the conventional view. It is often said that when a company is in the zone of insolvency, the directors
have a duty to take into account the interests of creditors as part of the proper discharge of their duties to the
company. This nuance does not arise for consideration in these proceedings.

31 RSC Order 18 rule 12.
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60.

61.

62.

plea of dishonesty must be contained in the pleading®. This is not a matter of the pedantic
application of arcane legal rules but is a vital consideration that goes to the procedural fairness
of the conduct of the case as a whole.

Fraud, dishonesty and improper collateral motives (i.e. denoted by a state of mind) must be
distinctly alleged and distinctly proved®. A party against whom the serious allegation of
dishonesty has been made (whether a professional person or not) is entitled (i) to know the
specific allegations of fact that are relied upon in support of that accusation so that he or she
can answer those allegations of fact specifically, (ii) to be able adduce his or her own evidence
in answer thereto, and (iii) to obtain disclosure of relevant documents or other materials relied
upon by the other parties to the proceedings (or obtain them from third parties) in relation to
those specific allegations.

The court accepts those submissions and (once again) expresses its firm disapproval of the
assertion of serious allegations of dishonesty or other misconduct without strict compliance
with the rules of procedure and professional responsibility**.

However, since the court has decided that the bye-law point is arguable and is not prepared to
strike out the petition as an abuse of process, the court has also decided to give directions for

the pleading of any allegations of dishonesty against the second and third respondents as part
of the directions for the onward conduct of the case, which are set out at the conclusion of the
Ruling.

The pleading point

63.

64.

65.

Turning now to the main pleading point as to the disclosure of a reasonable cause of action, the
second and third respondents argue that the pleading taken at its highest does not allege
conduct which could ever justify the making of a winding up order on the grounds that it is just
and equitable to do so. Accordingly, it is said that the court should strike the petition out at
least as against the second and third respondents.

The second and third respondents criticise the pleadings because as presently constituted the
petition cannot possibly succeed because it asserts vague and generalized conclusory
allegations and does not aver any facts which are capable of supporting those conclusory
allegations. For example, although it is alleged that the company was established as a quasi-
partnership, no details are pleaded as to when the quasi-partnership structure was established,
what its terms were, how it was implemented and how the company’s obligation to purchase
the petitioner’s shares at fair value arose under the terms of the quasi-partnership.

Furthermore, it was argued that even such particulars had been alleged, there is no factual
nexus given as to why this obligation justifies adding the second and third respondents, and the
petition should be struck out as against them as individuals. Moreover, it was submitted that
notwithstanding the lately emerging allegation that the second and third respondents exercised

32 These rules are distinct from the specific duties of lawyers under the rules of professional conduct about
making allegations of fraud or dishonesty.

33 RSC Order 18 rules 7 and 12.

3 See e.g. Afiniti Ltd v Chishti [2024] SC (Bda) 51; Alpine Partners (BVI) LP v Sumitomo Pharma UK
Holdings Ltd and Wasty [2024] SC (Bda) 64; and Re Afiniti Ltd (in liquidation) [2024] SC (Bda) 65.
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de facto control over the company and the board, the facts attested by the second and third
respondents as to the ownership of the shares and the constitution of the board contradict those
allegations. In addition, the second and third respondents point out that at all material times
(until the board’s refusal to offer to purchase the petitioner’s shares at a value that the
petitioner considered fair) the petitioner was himself a member of the board, and cannot be
heard to complain now about matters which he had the ability to object to at the relevant time.

66. There is considerable merit in many of these criticisms, and they are plainly matters the court
will need to evaluate fully at the trial of the petition. The court is mindful that the evidence of
the second and third respondents and Mr Kempe is not admissible on the pleading point (as
opposed to the abuse point discussed above). It is well understood and appreciated that the
second and third respondents and Mr Kempe each dispute all of the petitioner’s claims on the
facts, but those disputes of fact and law will be a matter for determination at the trial.

67. The court does not consider that the petition plainly and obviously fails to disclose any
grounds which have any prospect of success at trial. Without assessing the ultimate merits of
the petition at this stage (and on which the court maintains an entirely open mind), for present
purposes the court is satisfied that there are matters alleged in the petition which could (if
proved) result in the court concluding that the affairs of the company have been conducted in a
manner which is oppressive or prejudicial to the petitioner and which could justify the making
of a winding up order on the just and equitable ground. The court cannot say at this stage that
these claims have no prospect of success or are for some reason incapable of argument in law.

68. These matters include (at least) the following: (i) the company’s long-term dividend policy**
(ii) the alleged diversion of a corporate opportunity to another company*¢ and (iii) the second
respondent and the board’s alleged understatement of the company’s net asset value in order to
depress the fair value calculation of the shares of the minority shareholders of which the
petitioner is one®’.

69. It is important to say that in reaching this conclusion that the pleading of these claims is not as
clear, concise or coherent as it should be, given the serious nature of the claims being made.
The essential features of these claims have to be gathered from a reading of several different
paragraphs of the pleading in order to extract the ingredients of each claim. However, the
essence of the allegations can be distilled from the allegations that are contained in the petition
into claims that can be sufficiently well understood and for the respondents to discern what the
basic elements of the conduct complained of involve.

Dividend policy

70. It is alleged that there is a cash pool of assets held at the subsidiary level in Masters Limited of
more than BD$30 million which are available for dividend but have been wrongly withheld or
have been allowed to be controlled by the subsidiary’s board without proper consideration by
the company’s board as to the best interests of the company. It is alleged that the restrictive
dividend policy was adopted as a result of the second and third respondents’ alleged influence

35 This allegation is derived from an accumulation of the matters alleged in paragraphs 24.1, 27, 37, 40 and 50-
53 of the amended petition.

36 Paragraph 24.5 of the amended petition.

37 Paragraphs 24.2 and 24.3 of the amended petition.
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71.

72.

73.

74.

or alleged de facto control of the company either by virtue of their positions as directors or as a
result of the shareholdings that are owned or controlled by trusts with which they are
associated.

It is understood that the board of the subsidiary has an independent fiduciary duty to the
subsidiary, but this does not override the duty of the company’s board to give appropriate and
independent consideration to its own best interests. Given the fact that there are some common
directors on the board of both the company and its subsidiary, it is at least arguable that this is
conduct of the affairs of the company (which expression includes its subsidiaries) which is
prejudicial to the shareholders of the company. It is alleged that this conduct has negatively
affected the value of the petitioner’s shares (as well as those of the minority). For the reasons
explained below, these are in my judgment arguable issues which can only be resolved at a
trial.

The decided case law recognises that an allegation that the board has adopted a restrictive
policy to the declaration of dividends can amount to unfairly prejudicial conduct of the affairs
of the company. While a “pure” decision not to declare a dividend in the bona fide exercise of
the board’s business judgment may not be susceptible to challenge as unfairly prejudicial
conduct by itself, it is clear that the pursuit of a long-term policy of failure to declare and pay
dividends for a collateral purpose can amount to oppressive and prejudicial conduct which
could justify the making of a winding up order on the just and equitable ground*®.

It may be said that the conduct alleged in relation to dividend policy affects all shareholders
equally and may therefore not affect the petitioner’s rights in a manner which is different and
therefore cannot be oppressive or prejudicial to the petitioner or the minority. This was the
conclusion reached by Harman J in Re A Company, ex parte Glossop™.

However, it has been held that the court can recognise a difference between the rights of a
shareholder and the interests of the shareholder in the context of a section 111 petition. The
English court has held that conduct which affects all shareholders’ rights in an equal manner
may yet affect the interests of those shareholders differently and may result in prejudice to one
constituent part of the shareholders differently than the others. If so, this gives rise to an
arguable claim of prejudice to the petitioner, even though the rights of all other shareholders
have been affected in exactly the same way. This situation was considered by the Court of
Session in Meyer v Scottish Textile & Manufacturing Company Ltd .

“When the section inquires whether the affairs of the company are being conducted in
a manner oppressive to some part of the members including the complainer, that
question can still be answered in the affirmative, even if, qua member of the company,
the oppressor has suffered the same or even a greater prejudice.”

38 Without considering the different circumstances in each of the following cases or applying them directly to
the facts alleged in this case, this type of claim has been recognised in the following cases: Re Weller (Sam) &
Sons Ltd [1990] 1 Ch 682 (Re A Company ex parte Glossop[1988] BCLC 570 dubitante); Grace v Biagioli
[2005] Civ 1222; Fowler v Gruber [2009] CSOH 36; McCallum-Toppin v McCallum-Toppin [2019] EWHC
46 (Ch) and Routledge v Skerrit [2019] EWHC 573 (Ch).

3 At page 575 1.

401954 SLT 273, 277 per Lord Cooper.
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75.

76.

This reasoning was recognised and applied in the decision of Peter Gibson J (as he then was)
in Re Weller (Sam) & Sons Ltd in which he respectfully departed from the reasoning of
Harman J in ex parte Glossop*'. Peter Gibson J declined to follow ex parte Glossop because
he considered that Harman J had failed to give an ordinary meaning to the word “interests” in
the then English equivalent section to our section 111 but had construed “interests” to mean
legal “rights”. According to Peter Gibson J’s approach, it is possible for a petitioner to allege
prejudice in respect of actions which affect all shareholders’ rights if he can show that his
interests have been prejudicially affected. This point of difference became academic as a result
of subsequent changes introduced the English Companies Act 1989 and has never since been
resolved.

The petitioner in this case alleges that the board has allowed its subsidiary to hold cash
reserves for a purpose which has never been fulfilled without properly considering whether it
is in the long-term interests of the company to do so and that this action has negatively
affected the petitioner’s interests (in respect of the depression of the share value and the
absence of receipt of dividends). It is not for the court now to address the ultimate merits of
that claim, but for the reasons just explained, such a claim must be at least capable of serious
argument.

Diversion of a corporate opportunity

77.

It is alleged that the second respondent wrongly used his influence or de facto control over the
board to divert a corporate opportunity from the company to LOM Group*?. This allegation is
one that is directed both at the board itself and the second respondent. If proved, this could
amount to oppressive or prejudicial conduct of the affairs of the company that could justify the
making of a winding up order on the just and equitable ground*’.

Understatement of the fair value of the company s shares

78.

79.

This allegation is to the effect that the second respondent has understated the actual value of
the shares of the company because the market value of the underlying assets may be less than
the net asset value of the company reflected in the audited accounts. It is alleged that the
understatement of the fair value of the shares was motivated by the desire of the second and
third respondents to acquire the petitioner’s shares at less than fair value and to enhance the
value of the shares held by the remaining shareholders including those with which the second
and third respondent are connected*.

Misleading conduct which leads to an unfairly low valuation of shares for the purposes of a
buy-out has been held to be conduct which can amount to unfairly prejudicial conduct, and it
seems therefore to be at least arguable that (if the conduct alleged is proved) that this would be
conduct that could support a petition for winding up on the just and equitable ground®.

41 At p 690 b-c.
42 Paragraph 24.5 of the amended petition.
43 See eg Estera Trust (Jersey) Ltd v Singh [2018] EWHC 1715 Ch; Waldron v Waldron [2019] EWHC 115

Ch.

4 Paragraphs 30-38 of the amended petition.
4 Potamianos v Prescott [2020] EWHC 3465 (Ch); Estera Trust (Jersey) Ltd v Singh (supra); Sunrise
Radio Ltd v Dr Avtar Lit [2009] EWHC 2893 (Ch).
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80. For these reasons the court considers that the case law demonstrates that these claims could
result in a court concluding that (if proved) there is a proper basis to make a winding up order
on the just and equitable ground. Following the approach of Kawaley CJ in Annuity & Life
Reassurance Ltd v Kingboard Chemical Holdings Ltd, the court takes the view that it is at
least arguable (and without deciding the point) that it is not necessary for the petitioner to
show at this stage that the court would make a winding up order based on the conduct
alleged*.

81. Of course, the court will then have to go on to determine whether making a winding up order
would be unfairly prejudicial to the petitioner and grant a buy-out order or give some other
appropriate alternative relief.

82. As already noted, the court considers that while these claims and the other claims in petition
are not pleaded with a sufficient particularity to enable the respondents to be able to plead to
those allegations properly, the pleading does disclose sufficient material facts to put the
respondents on notice of the claims they will have to meet. Therefore, the court would not be
justified in striking the claims out against the second and third respondents, or in striking the
petition out altogether. Once the court is satisfied that there are some allegations that are
sufficiently pleaded to survive a strike out, it is not profitable or appropriate for the court to
conduct a line-item analysis of each and every allegation in the petition to determine which
ones are (potentially) demurrable and which ones are not.

83. It is instructive to compare the content of the allegations made in the petition in Chiang &
Pacific Holdings Ltd v Kistefos Investment AS (supra) with the content of the allegations
made in the present case.

84. In Chiang"’, the allegations were put in very broad terms: (a) the company’s assets were sold
at an undervalue (b) the company attempted to acquire [another company] as an attempt by
Chiang to siphon away cash assets from the company (c) the company entered into share
placing and share subscription transactions which were not in the interests of the company as a
whole but were an attempt to dilute the interests of the minority shareholders (d) Chiang
conducted the AGM in Cantonese to prevent [Kistefos] from exercising its rights properly (e)
the company has striven to thwart [Kistefos’] legitimate attempts to obtain information
concerning the beneficial ownership of the company (f) the company entered into a joint
venture in which its cash reserves were invested with no apparent commercial rationale.

85. No particulars were given in support of these allegations. The Court of Appeal declined to
strike out the petition on the basis that the court should not go beyond the affidavit verifying
the petition to determine whether there was an arguable case. The Court of Appeal considered
that the transactions complained of (set out above) showed the conduct of which the petitioner
complained and were sufficient to disclose a triable claim for relief under section 111.

86. The court can draw comfort from this example in taking a high-level approach to the
assessment of the fundamental claims being asserted for the purposes of deciding whether
there is a sufficient foundation for the presentation of a petition for relief under section 111. In

46 [2015] SC (Bda) 76 Com at paragraph 13 (decision partially reversed on appeal on another point).
47 Paragraph 30 of the petition was set out in full in the judgment, but these are the main elements alleged.
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this case, for the reasons already explained, it is clear that the allegations made in the petition
are sufficient by this standard to disclose an arguable claim. The determination of the merits of
the claim will depend on the evidence presented at the trial.

87. However, the court accepts that many of the criticisms made on behalf of the second and third
respondents are justified. There are indeed many aspects of the pleaded claims that are
inadequately formulated and need to be supplemented with additional material facts in order to
enable the respondents to be able to put in proper pleadings in answer and adduce evidence in
response. The court will therefore order the petitioner to provide a proper pleading of the
material facts that support the allegations in the petition in a manner the satisfies the minimum
requirements of the rules of procedure, and directions for this are given at the end of the
Ruling.

The injunction summons

88. The petitioner sought an injunction to restrain the company from using its own funds to defend
the petition and to restrain the company from indemnifying the second and third respondents in
relation to their legal costs and expenses out of the assets of the company under the bye-law
provisions explained above.

89. It is accepted by all parties that the general principle is that a company should not expend its
funds in defending a claim which is in reality a shareholder dispute, and should maintain a
neutral position, taking part only to provide disclosure, or to protect the separate interests of
the company or other shareholders (if any are engaged). The basic principle has a long
history*® and has been recognised and applied in cases decided in Bermuda including
Westport Trust Co Ltd v Paragon Trust Ltd and C Holdings* and Annuity & Life Re Ltd
v Full Apex Holdings Ltd*°, both decided by Kawaley J (as he then was). The principle has
also been applied by Hargun CJ in the context of a winding up petition on the just and
equitable grounds in Spanish Steps Holdings Limited v Point Investments Ltd>!. The court
therefore accepts that the principle must also apply in the context of a petition brought under
section 111 because there is no valid distinction to be drawn between a just and equitable
petition and a petition seeking alternative relief to a winding up order based on just and
equitable grounds.

90. A convenient recent statement of the principle is set out in Koza Ltd and anor v Koza Altin
Isletmeleri AS™ in which Trower J summarised the position in the English case law as
follows:

“It is clear from these judgments that, whatever the procedural context in which the
issue arises, the court is concerned to identify the true substance of the proceedings
and that which constitutes the real contest. If the real contest is between parties other
than the company itself, it will be a misfeasance for the company s directors to cause
its funds to be expended on the legal costs of that contest. That does not of course

48 Pickering v Stephenson (1872) LR 14 Eq 322 Ch and explained by Lindsay J in Re A Company (No 001126
0f 1992) [1993] BCC 325, 333 A-G.

49 [2010] Bda LR 35 SC at paragraphs 14-26.

3072012] Bda LR 80 (SC) at paragraphs 11-18.

51[2021] Bda LR 97 (SC).

5212021] EWHC 786 Ch at paragraphs 74-7
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mean to say that there may not be some legal expenditure which it is proper for the
company itself to incur in the context of a shareholders’ dispute. The incurring of legal
costs in relation to the company's obligation as a party to give disclosure is one such
example. There will be others, but they are limited to those aspects of dispute in
respect of which the company has its own independent interest to protect.”

91. The application of the principle was further elaborated in Saxon Woods Investments Ltd v
Costa™ which explained that the company does not have an independent interest in the
proceedings merely because there have been breaches of the company’s constitution or
because an order for the purchase of a shareholder’s shares may be made against the company.

92. Deputy Insolvency and Commercial Court Judge Raquel Agnello KC explained it in the
following terms:

“Equally, it is also not determinative that the relief, if granted would have some legal
effect on the company, by winding it up or causing a change in its value by reason of an
ordered sale of shares etc. In my judgment, what is required is a careful analysis of what
the alleged hostile litigation (or threat thereof) and whether it really is against the
company in the true sense. In many section 994 petitions, and the one before me is no
exception, there are allegations pleaded which refer to breaches by the company of a
shareholders’ agreement or of the articles of association. Such allegations do not make
the company anything more than a nominal defendant. The reality is that those breaches
of the company of the articles and/or a shareholders’ agreement or attributed to the
wrongdoers being the other shareholders and/or directors acting on their behalf.
Allegations of wrongful exclusion of a director in breach of the articles or of terms of a
shareholders’ agreement are classic examples. Those allegations are then relied upon as
part of the unfairly prejudicial conduct of those in control of the company. Those types of
allegations are not to be viewed, in general, as being hostile litigation against the
company. They are clearly based on allegations of wrongdoings against either the
directors acting at the direction of the majority shareholders or the shareholders

’

themselves.’

93. The petitioner therefore submitted that these principles apply to prevent the company from
improper use of its funds either in participating in the proceedings as an active party or in
funding the second and third respondents’ defence of the petition. The petitioner accepted that
the company will have to incur some legal expenses, but these should be limited to complying
with the obligation to disclose all relevant documents and materials that are relevant or
potentially relevant to the fair and just disposal of the issues in the proceedings, or to protect
any independent rights or interests of the other shareholders.

94. In answer to these points, the company submitted several arguments to support the proposition
that the company has an independent interest in the proceedings, and that it is appropriate and
just to allow the company to defend that interest. The following examples were cited** as
demonstrating a separate and independent interest in the proceedings on the part of the
company:

33[2023] EWHC 2154 Ch at paragraph 65.
54 Paragraphs 117-129 of the company’s submissions.
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(1)

(i)

(iii)

(iv)

V)

(vi)

(vii)

The company will be contingently liable to purchase the petitioner’s
shares if a buy-out order is made against the second and/or third
respondents and they fail to comply with that order.

To the extent that the petitioner alleges breaches of duty on the part
of the second and third respondents, the proper plaintiff is the
company not the petitioner.

The petitioner was also a director and concurred in the actions which
are alleged to have been in breach of duty and so the company has
(potential) claims in relation thereto.

The other shareholders may have similar claims to make in relation
to the payment of fair value and the company has an interest in
ensuring equality of treatment as between the shareholders as a
whole.

The company has a duty to preserve the value of the shares for the
benefit of the shareholders.

The board has taken the view that a winding up of the company is in
the interests of the company as a whole.

The litigation committee of the board will exercise its powers in the
interests of the company separately and independently from the
second and third respondents.

95. The company also relied upon a decision of Mussenden CJ in Re Cassatt Insurance Co Ltd*

to justify the court taking a hybrid approach and to allow the company to participate in

proceedings for some purposes and not others. In that case proceedings had been begun by a

petitioner seeking relief under section 111 but had been (allegedly wrongly) removed from the

register of shareholders. Only a registered shareholder has standing to bring proceedings under

section 111, so the petitioner also sought relief under section 67 of the Companies 1981 to

rectify the register to enable the petitioner to prosecute the petition. The issue was whether the

company could expend its funds to participate in the rectification proceedings, and the Chief

Justice allowed it to do so.

Court’s assessment of the injunction summons

96. The court finds itself unable to accede to the company’s submissions on this aspect of the

application for the following reasons, taking each argument in turn:

@

(i)

This argument is dealt with expressly in the principles set out in
Saxon Woods (supra). A contingent liability as a default purchaser
of the petitioner’s shares does not of itself introduce a separate
interest which requires the company to defend the petition as a party
independently from the other respondents.

No allegations have been made by the company that any of the
matters relied upon by the petitioner were in breach of duty, and the
directors have instead recommended a winding up. If breaches of
duty are revealed, then the liquidator would be the person to
consider the appropriate course to take, assuming the court

55 [2024] Bda LR 67.
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ultimately grants the petition. This does not in my view afford the
company an independent interest in opposing the section 111
oppression petition.

(iii))  As explained in (ii) above.

(iv) No shareholders have made such claims. This is speculative and
seems inherently unlikely given that the shareholders have in general
meeting (at which the details of the petitioner’s claims were
discussed) passed or purported to pass a resolution to wind up the
company.

) The legal basis of this submission is not clear: it is the conventional
view that a company has no legal interest in the value of its own
shares: See Pilmer v Duke Group Ltd (in liq)*®. Even if there can
be a commercial interest in some situations (e.g. when seeking to
borrow money), it is entirely unclear what the relevant commercial
interest could be in the present circumstances.

(vi) This argument supports the view that the company should take no
position because it has recommended to the shareholders and the
shareholders have approved (on the face of it) that recommendation
for a winding up.

(vii)  There is no evidence to suggest that the directors will not perform
their duties properly and independently, and the court in no way
implies that there is any concern of that kind upon which the court
has decided to grant an interim injunction. However, for the separate
reasons explained below, the court has concluded that the balance of
justice falls on the side of restraining the company from using its
funds either to defend the proceedings or to indemnify the second
and third respondents against their personal costs and expenses of
defending these proceedings.

97. The decision in Cassatt was in my view one which arose in the particular circumstances of
that case, which are entirely distinct from those in the present. Cassatt does not in my view
provide a general exception or create a new approach to the application of the general principle
of company neutrality in section 111 proceedings.

98. The Chief Justice gave six independent reasons for his decision®”: (i) proper case management
of the two issues in the same proceedings in accordance with the Overriding Objective (ii) the
court had statutory power to rectify the register (iii) the justice of the case required the
determination of the rectification at the same time as the application to strike out the
proceedings (iv) the two issues were too closely intertwined to separate into two separate
proceedings based on the petitioner’s claim to a property right in the shares (v) the court
needed to hear the evidence on the contested issues before determining the issues (vi) it would
be more cost effective to hear the issues by way of a split trial.

99. In my view, this decision does not undermine or alter the general principle of company
neutrality in a section 111 proceedings, but reflects a practical application of the rules of

56 [2001] HCA 31
5712024] Bda LR 67 at paragraphs 44-49.
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procedure to allow limited participation in proceedings where there was a defined issue in
which the company had a recognisable independent interest, namely whether the petitioner had
been properly removed from the shareholders’ register. This application would normally have
been made in separate proceedings prior to the launch of the section 111 petition but had been
included as part of the petition as a ground of oppression.

The balance of justice
The company s participation in these proceedings as an active party

100. For the reasons explained above, in my judgment the company does not have an independent
interest in the proceedings that justifies the company in expending its own funds in taking an
active part in the proceedings. The company has taken the position to date that it needs to
participate in the proceedings and has expended funds in pursuing that objective. The company
says that when it was the sole respondent it had no choice but to do so. The court will reserve
any assessment of that submission until the conclusion of the proceedings. However, in the
meantime, in my view, in the absence of any independent interest, the balance of justice
favours the grant of an interim injunction to restrain the company from expending its resources
otherwise than for the following purposes:

(1) complying with the company’s obligations to provide disclosure of
documents or other materials that are relevant or potentially relevant to the
determination of the issues in dispute in the accordance with the normal
duties of discovery;

(i1) attending court hearings as a party of interest;

(i)  complying with any orders made by the court in the proceedings or at the end
of the proceedings and

(iv)  participating in the proceedings to defend the independent interests of any
shareholders.

101. In relation to (iv) above the company should make an application to the court for leave to
participate in the proceedings to defend the interests of any shareholders before expending any
resources in that regard.

Indemnification of the second and third respondent s costs in these proceedings

102. For the reasons already explained above, the court has concluded that there is a serious issue
to be tried as to the scope and application of the bye-law indemnity and exoneration in respect
of claims made against directors under section 111. Applying normal American Cyanamid
principles®®, the next question is where the balance of justice falls in relation to granting an
interim injunction.

103. In weighing the various factors that go into determining where the balance of justice lies, the
court must be careful not to express any views on the ultimate merits of the claims or any
potential defences to the claims made in the petition. It is sufficient that there is a serious issue
to be tried, and that is all that the court has found at this stage.

8 HB 249-270.
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104. In the English cases, there is a clear line of authority that the company should not allow its
resources to support or assist the directors because to do so would be unfair to the petitioner. In
Bermuda, unlike England, it is permissible to make extensive provision in the bye laws
allowing for the reimbursement of legal expenses and (if appropriate) to advance company
funds to the directors to meet those expenses. This difference in legal policy must be taken into
account when considering whether it is appropriate to restrain the board from expending its
resources to reimburse the legal expenses of the second and third respondents in the present
case. [ have taken this into account in the assessment of the facts of this case, so far as they are
disclosed in the evidence before the court.

105. The evidence of Mr Kempe® includes documentary materials exhibited to his affidavit. One
of those documents is a copy of a resolution dated 31 March 2025 (but as yet unsigned)®
which recorded the board’s formal decision to fully reimburse the second and third
respondents’ expenses as they are incurred, and to reclaim them from the second and third
respondents in the event that the court later determines that they are not entitled to
indemnification. Mr Kempe and the second and third respondents were the directors who
passed that resolution. This resolution was passed before the establishment of the independent
committee of the board on 6 August 2025.

106. Although the resolution of 31 March 2025 is unsigned, it must have been effective because it
was passed at the board meeting that was held at 10.35am just before the SGM held at 11 am
on the same day, and at which the resolution for the winding up of the company by its own
petition was passed. Therefore, the evidence shows that the board has already resolved to
reimburse the legal expenses of the second and third respondents incurred in these proceedings
from the company’s assets.

107. In his affidavit Mr Kempe also expresses the conclusion that the company is contingently
liable for the costs and expenses incurred by the second and third respondents in relation to
these proceedings®'. This affidavit was sworn after the creation of the litigation committee.
There is no evidence as to whether the earlier board resolution of 31 March 2025 has been the
subject of any reconsideration by the litigation committee, and in the absence of such
evidence, the statement made by Mr Kempe in his affidavit can only be taken to mean that it is
the view of the litigation committee that the company is bound to reimburse the second and
third respondents in respect of their legal expenses in these proceedings as and when they arise
(as expressed in the resolution dated 31 March 2025).

108. This is relevant because the company submitted that the court should not grant an injunction
that would interfere with the future exercise of the board’s commercial judgment as to whether
it is in the company’s interests to indemnify the second and third respondents against their
defence costs in these proceedings. The evidence shows that the board has in fact already
exercised its judgment on this issue.

% HB 272-637.
%0 CWK 1 page 277.
6l Paragraph 62 (n).
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109. The financial statements for the period ending 31 January 2024 reflect that the company then
had liquid assets of under BD$300,000. Mr. Kempe has indicated that if the petitioner is
successful in obtaining the relief he seeks, the company will have insufficient current assets
(by which I take him to mean cash or easily realisable assets) with which to meet the amount
claimed by the petitioner as fair value for his shares (assuming that the figure claimed by the
petitioner is accepted by the court). Mr Kempe also explains that the realisation of non-current
assets under time pressure could result in the value being negatively affected. These are of
course some of the reasons that the board convened a special general meeting of the
shareholders and why the shareholders considered that it was appropriate to pass a resolution
for the winding up of the company.

110. There is (somewhat surprisingly) no evidence of the present value of the current assets, but on
the evidence that is before the court, it is realistic to assume that those assets are not
substantially larger than the figures shown for the period ending 31 January 2024%. It is also
realistic to expect that current assets will have been used in part to fund the company’s legal
expenses to date and may also have been used to reimburse the legal expenses of the second
and third respondents, on the strength of the resolution of 31 March 2025. It is therefore likely
that the cash assets available to the company have been depleted, and based on the likely scale
of legal expenses that are incurred in hard fought litigations such as this, it seems probable that
those current assets will be exhausted if they are deployed to meet the ongoing legal costs of
the second and third respondents through to the end of the proceedings. It is therefore tolerably
clear, based on Mr Kempe’s evidence, that carrying the board’s decision to reimburse the legal
expenses of the second and third respondents on an ongoing basis will inevitably precipitate a
cash flow insolvency.

111. It would work an obvious injustice to the petitioner if the company were to become cash flow
insolvent by paying the ongoing legal expenses of the second and third respondents, when
there is a serious issue to be tried as to whether this liability exists at all. It is clear from Mr
Kempe’s evidence that when the current assets are exhausted, the company will have to realise
the company’s noncurrent assets, and he says that this may be difficult, time-consuming and
will have uncertain results. If the company becomes cash flow insolvent, the result will be that
the petitioner’s claims will never be heard.

112. Against this the second and third respondents say they are entitled to reimbursement under the
bye-laws. But this proposition is disputed on grounds which are seriously arguable. Weighing
the competing equities, if the second and third respondents are successful in their defence of
the claims in these proceedings, and the court holds that the indemnity extends to the defence
of section 111 proceedings, then their rights to reimbursement of their legal expenses will have
been postponed but will remain otherwise undisturbed. There is also no evidence that suggests
that the second and third respondents require the reimbursement of their legal costs from the
company on an ongoing basis to be able to fund their respective defences of the proceedings.

62 CWK 1/150 at HB 422.

6 CWK 1/204 HB 476. Appreciating the ebb and flow of cash balances, the cash position of the company is
illustrated by the evidence disclosed in email correspondence dated 19 February 2024. At that point, the
company had BD$253,000 in cash and expected to receive a dividend from Masters Limited of BD$227,000
with which the board proposed to fund the repurchase of the shares of two other shareholders at BD$70 a share,
for a total price of BD$407,400.00, leaving a residual cash balance of just over BD$70,000.00.
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113. This is not a case where the evidence shows that there is more than sufficient liquidity for the
company to meet the second and third respondents’ claims to reimbursement and remain cash
flow solvent. On the contrary. Nor is there any evidence that any sums advanced could easily
be recovered from the respondents in the event the court finds against them. The court is not
making any adverse assumptions in this latter respect but is simply observing there is no
evidence upon which to make an assessment.

114. Weighing all these factors into account, in the court’s view, the balance of justice favours
preservation of the company’s financial status quo, so far as it is possible to do so, pending the
determination of the petitioner’s claim. The risk of precipitation of a cash flow insolvency by
using the company’s available liquid or current assets to meet the legal expenses of the second
and third respondents represents a significant factor of irremediable prejudice that (in my
view) justifies the court in granting an interim injunction to restrain the company from using
its assets to indemnify the second and third respondents until the determination of the issues in
the case. This result is also in keeping with the ‘equality of arms’ principle in the Overriding
Objective.

The company s petition

115. However, the court is not prepared to extend the injunction restraining the company from
expending its resources in the prosecution of its own petition for a winding up order on the
grounds of the resolution passed by the shareholders in general meeting. This is for the simple
logical reason that those proceedings are brought by the company (acting by its board) on the
basis of a resolution of the shareholders which has (ostensibly) authorised those proceedings to
be brought. The company is obviously able to use its own funds in the prosecution of those
proceedings.

116. The fact that the petitioner alleges (as part of the application for an adjournment of those
proceedings) that those proceedings are an abuse or that the authority of the board was not
properly granted is not a basis in my view to enjoin the company from using its funds to
prosecute those proceedings. In the event that the court refuses to grant the petition for some
reason (on which the court expresses no view whatsoever), then appropriate costs orders can
be made. But, in my judgment, it would be inappropriate for the court to make any orders
restraining the company from using its funds to prosecute its own winding up petition.

The privilege summons

117. The petitioner seeks an order striking out various paragraphs of Mr. Kempe’s first affidavit on
the grounds that he has included references to matters which are privileged because they refer
to without prejudice communications between the parties. It would obviously not be
appropriate to describe the details of the matters contained in these paragraphs in this
judgment. It will suffice to say that the communications in which these matters were stated
were clearly marked as being ‘without prejudice’. That is not in dispute. However, the
company takes the position that the matters referred to were (i) not truly statements made in
the course of a without prejudice negotiation and/or (ii) not made in the context of an offer, so
that the statements were not ‘without prejudice’ to anything.
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118. The general rule regarding the extent of without prejudice privilege can be shortly stated.
Communications between parties in a genuine attempt to settle a dispute which are made on a
without prejudice basis are inadmissible for any purpose®. However, the court will look at the
substance of the communication to assess whether it relates to a genuine attempt to settle.
There are also a limited number of recognised exceptions which can apply but do not arise in
this case. For example, an exception may arise in relation to the enforcement of a settlement
reached after without prejudice negotiations, or setting aside a settlement due to an alleged
misrepresentation, fraud, undue influence and mistake, or where it gives rise to an estoppel or
it would prevent disclosure of perjury or other serious impropriety. Nothing of this sort is at
issue in this case.

119. In Unilever v Procter & Gamble Company® the English Court of Appeal emphasised that
the rule is to be construed widely and may include strategic threats and tactical statements, and
warned that dissecting the communications into identifiable concessions or admissions, and
those which do not fall into that category, would be difficult and impractical, but also
undermine the protection that is offered by the rule and frustrate the court’s policy of
encouraging parties to settle their disputes.

120. Having reviewed the materials, the court is satisfied that the communications were made in
the course of a genuine dispute and were aimed at preventing or avoiding the commencement
or prosecution of proceedings by the solicitation of realistic proposals. Although a specific
offer or concession was not included, the statements were clearly intended as a strategic or
tactical opening gambit in complex and hard-fought litigation. Therefore, in my judgment, it
would undermine the court’s policy of encouraging settlement to take an overly narrow view
of the correspondence or subject it to a forensic analysis to see whether it contained a clear
concession in order to qualify for protection. The correspondence was clearly aimed at
soliciting an improved proposal, and the absence of a specific offer or concession does not in
my view undermine its essential purpose of encouraging a negotiation. It is not uncommon for
parties not to wish to be seen to be the first to ‘blink’ in a negotiation, lest it be seen as a sign
of weakness or a lack of confidence in the strength of their case.

121. Therefore, the court accepts the petitioner’s claim to ‘without prejudice privilege’ in this case,
and orders that the materials referred to in Mr Kempe’s first affidavit in paragraphs 11-13, 18,
20, 26, and 54 (m) and pages 188-203, 215 to 218, 247 to 248 and 325-6 of Exhibit CWK 1 to
Mr Kempe’s affidavit be struck out pursuant to the court’s powers in RSC Order 41 rule 6%.

The disclosure summons

122. The petitioner has also sought an order for the disclosure of unredacted copies of three board
minutes that have been produced by the company. The redactions relate to parts of the minutes
that the company claims contain privileged material including legal advice received by the
board from the company’s legal advisers. In this respect, the petitioner’s shoe is on the other
foot from the position he takes in relation to the without prejudice correspondence described
above.

% Cutts v Head [1984] Ch 290; Rush & Tomkins Ltd V Greater London Council [1989] AC 1280.
5720001 1 WLR 2436.
% Chocladefabriken Lindt & Sprungli AG v Nestle Co Ltd [1978] RPC 287.
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123. In this case the petitioner has made an application under RSC Order 24 rule 11 for specific
discovery of the unredacted minutes for the three meetings. The basic parameters of the
operation of the rule were explained by Kawaley AJ (as he then was) in Wong v Grand View
PTC and Others®” applying established principles set out in the 1999 White Book and
summarising the decisions of the English courts. The disclosure must be necessary for the fair
disposal of the issues in the proceedings or for saving costs. Relevance alone is not sufficient.
Curiosity is not enough. On the other hand, the failure to disclose the document must not result
in either an unfair disadvantage to one party or an unfair advantage to the other.

124. Tt is first necessary to show that the document is disclosable. In this case the document has
been disclosed but part of the document has been withheld on grounds of legal advice
privilege.

125. The general position is easy to state. A party is not required to disclose to the other side the
advice received from their attorneys in connection with the litigation®®. However, as with other
rules regarding privilege, this rule is subject to exceptions. A party may by conduct waive the
legal advice privilege attaching to a document.

126. In this case, the petitioner claims that the fact that Mr Kempe described in his affidavit the
content of the board meetings for which the minutes have been produced in a redacted form
means that Mr Kempe has waived the company’s privilege in respect of the whole of the
meeting, and therefore the company cannot ‘pick and choose’ what parts of the meeting are to
be disclosed and which parts are not. The petitioner says the document is a single document,
and it has been disclosed, and either the document is privileged as a whole or it is not
privileged at all.

127. In support of this proposition, the petitioner relies upon the authoritative statement of Gloster
JA in Credit Suisse Life (Bermuda) Ltd v Ivanishvili® which expresses the rule that:

“a party cannot cherry pick what it says about the contents of a privileged document
so as to disclose what is to its advantage, but hold back that which may adversely
impact its position or demonstrate that the statement has actually been made in a
different context.”

128. Gloster JA referred to the judgment of Waller LJ in Dunlop Slazenger International
Limited v Joe Bloggs Sports Limited’® which explained the concept of deployment of
without prejudice material, quoting with approval a passage from the well known text
Matthews and Malek on Disclosure (3rd ed).

“The key word is here is deploying. A mere reference to a privileged document in an
affidavit does not of itself amount to a waiver of privilege, and this is so even if the

7120201 Bda LR 45 (SC) at paragraphs 46-54

% Wilson v Northampton & Bambridge Junction Company (1872) 14 Equity 477; Three Rivers District
Council and Others v Governor and Company of the Bank of England No 5 [ 2004] UKHL 48 (paragraphs
24-30 per Lord Scott).

9912020] Bda LR 62 at paragraphs 50-52.

7072003] EWCA Civ 901.
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document referred to is being relied upon for some purpose, for reliance in itself is
said not to be the test. Instead, the test is whether the contents of the document are
being relied on rather than its effect.... Provided that the maker does not quote the
contents, or summarize them, but simply refers to the document’s effect, there is
apparently no waiver of privilege. ...”

129. In Ivanishvili Gloster JA concluded that the references in an affidavit to correspondence with
its parent company (the Bank) requesting documents in order to comply with the party’s
obligations of disclosure did not amount to a waiver of privilege and there was no room to
apply the ‘no cherry-picking’ rule.

130. Applying these principles to the present facts, it seems to me that the following points are
relevant. Mr Kempe does not summarise the effect of legal advice given at the board meetings
in his affidavit. The minutes record the business conducted at the board meeting. The board
minutes record that the company’s legal adviser was present at the meeting. The minutes of the
meeting are not a memorandum or other document which sets out legal advice, some of which
is released from privilege, some of which is withheld. The passage that is redacted is not
referred to in the text of the rest of the minutes. It therefore does not seem to me that the
company has ‘deployed’ the legal advice in any sense expressed by Waller LJ in the extract
above.

131. Consistent with the conclusion reached by Gloster JA in Ivanishvili, on the present facts, it is
difficult to see how the petitioner can claim that the company has ‘cherry picked’ parts of some
privileged material and deployed them to its advantage while withholding other parts.

132. In my view the company has not waived legal advice privilege in respect of the content of the
redacted passages. This is also consistent with practical common sense. Boards of directors
routinely require legal advice in the course of the conduct of the business at their meetings. It
would be impracticable if the legal advice received and acted upon by the board could not be
set out in the minutes or had to be recorded in a separate memorandum annexed to the minutes.
As long as the content of the legal advice has not been disclosed (in full or in summary) and
the redaction removes the references to the content of the legal advice properly, it seems to me
that this accords with conventional principles that protect privilege from disclosure attaching
to legal advice. Therefore, the petitioner’s disclosure application is refused.

133. If I were to be held to be wrong on this analysis, in the alternative, it does not seem to me that
the disclosure of the redacted material is necessary for the fair and just determination of the
issues in the case and I would not have ordered disclosure of it on that basis. The failure to
disclose this material does not give an unfair disadvantage to the petitioner because the
petitioner is not entitled to the benefit of seeing the company’s legal advice, nor does it give
rise to an unfair advantage to the company to withhold the information. This falls into the
category of (understandable) ‘curiosity’ as to the nature of the company’s legal defence
strategy, which is not a just reason for ordering disclosure, for the reasons explained by
Kawaley AJ in Wong (supra).
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Directions

134. For the reasons already explained, the court is satisfied that there is sufficient material in the
amended petition to withstand a strike out application on both limbs of the application.
However, the court has noted that there are very many deficiencies in the way the claims have
been pleaded, and there is a clear need for the claims to be expressed in a manner which is
easy to follow and to which the second and third respondents can plead their responses.

135. It was noted in argument that the present petition falls within the commercial list and that
accordingly the rules for the conduct of commercial actions apply to it under RSC Order 72.
That regime contemplates the service of general points of claim and defence, counterclaim and
reply. The court does not consider that the terms of RSC Order 72 override the general rules as
to the presentation of petitions and are not appropriate for the conduct of petitions for relief
under section 111.

136. However, where specific claims are made that involve allegations of misrepresentation, fraud
or undue influence or any fraudulent intention or other condition of mind (other than
knowledge) the rules require that particulars of the facts relied upon in support of those
allegations must be given’!. The rules also require that only facts, not the evidence by which
the party intends to prove those facts, must be alleged’.

137. The petitioner has set out a number of claims which, although they are sustainable in law, are
opaque and vague as to the facts relied upon. A number of allegations relate to different claims,
and the reader is required to read across the whole pleading to understand the nature of the
claims being made. Some of these claims involve allegations of misrepresentation,
concealment, collateral motives, and conflicts of interest about which no supporting factual
particulars are given. As presently pleaded, the claims made in the petition would be very
difficult for the respondents to address to in a coherent and clear manner. Therefore, the court
considers that it would be in the interests of justice to order the petitioner to serve a re-
amended pleading that addresses the principal claims by reference to the facts relied upon to
justify the conclusions asserted.

138. These are serious allegations and the rules of procedure, which are designed to ensure a fair
trial, require the petitioner to set out these claims clearly and coherently so that the second and
third respondents can answer them directly. This is necessary to ensure that the parties can join
issue with the disputed facts, the proper limits of disclosure can be defined, and most
importantly so that the court can understand and evaluate the relevant pleaded facts that relate
to the particular issues the court will have to decide.

139. For example, the plea that the company was established as a ‘quasi partnership’ does not
explain what the terms of that partnership were, between whom, or how the obligation to
purchase the petitioner’s shares at fair value arose. The petition also asserts that the company
is under the control of the second and third respondents either as shareholders or as directors,
but the factual averments to underpin why or how this control is exercised in a manner
prejudicial to the petitioner is not set out in a way that is capable of being answered by the

71 RSC Order 18 rule 12.
72 RSC Order 18 rule 7.
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second and third respondents except by a bare denial. In particular, and of greatest concern, is
the broad and unparticularised allegation that the second and third respondents have taken
steps to conceal matters from the board to hide their true motivations or have acted in a
manner which is dishonest or with dishonest intentions. It is also alleged that the second
respondent acted with the intention of depriving the company of a corporate opportunity, and
that the affairs of the company are or have been managed by the second and third respondents
to further their own financial interests at the expense of the company or its shareholders.

140. These allegations cannot be permitted to proceed without proper particulars of all facts relied

upon being stated in a straightforward pleading which explains the basis for the petitioner’s
claims. If fraud or dishonesty is to be pleaded, the petitioner’s attorneys must comply with
their professional obligations before pleading those claims.

141. It is for these reasons that the court considers that it is in the interests of proper conduct of the

proceedings, procedural fairness and the furtherance of the Overriding Objective that the
petitioner must serve upon the respondents a re-amended petition that sets out the particulars
relied upon, including the material facts in support of each claim of oppressive or prejudicial
conduct alleged.

142. In light of the history of the proceedings, the court will require the petitioner to serve a re-

amended pleading addressing the pleading deficiencies. Thereafter the court will give
directions for the second and third respondents to put in their affidavits in answer to the
allegations of fact and give any necessary directions for disclosure and the setting down for
trial.

143. The court had intended to give a detailed set of directions and a timetable, but just before the

Costs

Ruling was to be released the petitioner sadly passed away on 4 June 2026. Therefore, the
court has not set those directions or a timetable but directs that the petitioner’s attorneys shall
make an application for a further direction hearing within 28 days of this Ruling. This is to
enable the parties to consider what directions are appropriate in the changed circumstances.

144. The court has considered how to address the issue of costs given the outcome of each of the

applications. Although the petitioner successfully resisted the strike out applications, the
petitioner’s pleading has been undermined to the point that the court has ordered service of a
re-amended petition to address those defects. The petitioner was successful in obtaining an
injunction to restrain the company from expending its funds in defence of the petition or in
reimbursing (for the time being at least) the legal expenses of the second and third
respondents. However, the company was not restrained from using its funds to prosecute its
own petition. The petitioner was successful in striking out the parts of Mr Kempe’s affidavit
which refer to without prejudice materials, but unsuccessful in obtaining disclosure of the
redacted minutes.

145. It is a very mixed bag of results, and the court cannot say with any conviction that there was a

clear ‘winner’ in real terms. Therefore, the court has decided that the costs of the applications
should be the costs in the petition and will follow the ultimate event after the determination of
the trial of the section 111 petition.
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146. The outstanding issues on the applications can be relisted for hearing on a date convenient to
the parties and the court in due course.

Order

147. The petitioner’s attorneys will prepare an order to reflect the terms of the Ruling (after
consultation with the company’s and the second and third respondents’ respective counsel).

Dated this 8" day of June 2026

THE HON. MR. JUSTICE ANDREW MARTIN
PUISNE JUDGE OF THE SUPREME COURT
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