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Introductory

1. Although this is a case with a strong Caribbean flavour, the narrative which unfolded
through the evidence begins in Toronto, and also features Bermuda and New York.
The Plaintiffs claim to have been defrauded by individuals based in Ontario operating
through companies incorporated principally in Antigua and Barbuda, The Bahamas,
and Saint Vincent and the Grenadines. The Defendant, now in liquidation, called no
positive evidence in answer to the various serious allegations made against the
company’s former management. However, it was contended that for illegality and
various other reasons, the Plaintiffs should be denied relief.

2. The trial of this action was originally scheduled to last for ten days. In the event,
largely due to exemplary party-driven case management in which the Defendant
responded pragmatically to the Plaintiffs’ Notices to Admit Facts, the trial only
consumed less than seven full days of court time. Although a range of technical legal
issues were canvassed by counsel, it appeared to me that there were few (if any)
significant differences of pure legal principle. Rather, controversy turned on how
principles, the substance of which was common ground, should properly be applied to
the relevant facts. The trial was ably and eloquently argued on both sides, making it
necessary for the Court to attempt to follow the advice recently given by a retiring
English Commercial Court judge:

“One of the problems in the commercial court is that the quality of
advocates is such that you could read one side’s argument and think that it
was clearly right, then read the other’s and think it was clearly right too. In
those situations all you can do is explain that the decision was a difficult
one to make and be very clear in your justifications.”*

3. After describing the history of the litigation and the highlights of the pleadings, the
agreed and contentious facts will be listed and the findings on all contentious issues
will lastly be set out. Much of the history is taken from earlier interlocutory rulings.

History of the proceedings

4. On August 19, 2004, the Bermuda Commercial Bank (“BCB”) issued an Originating
Summons seeking directions with respect to the disbursement of funds it held, the
ownership of which was disputed. Horizon Bank International Limited (“HBI”) was
joined as 1% Defendant, and various HBI depositors and the 1-2" Plaintiffs in the
present action were joined in the proceedings. The 1%-2" Plaintiffs had already
commenced proceedings in the Superior Court of Justice in Ontario (the “Ontario
Court”) against DBM Financial Group Inc., Jerry Prucha, Mark Edwards, William

! Sir Desmond Langley in ‘How to... be a Judge’, Times Online, February 11, 2008.



Presnail and Daniel O’Connor (the “Toronto Defendants”)? alleging they have been
the victims of fraud. On 19™ July 2004, the 1%-2" Plaintiffs were granted by the
Ontario Court an Order for interim preservation of assets which orders the Toronto
Defendants, inter alia, as the directing minds of HBI/Extant Management Limited
(“Extant”) to freeze assets held in HBI or Extant up to $10 million.

5. At this juncture HBI’s beneficial ownership was unclear and its regulatory status
created anxieties amongst several of its depositors as to whether they would be able to
retrieve their deposits. The 1%-2"! Plaintiffs (“Walsh and Taal”), however, were
convinced that all monies held by BCB represented the proceeds of their property. On
February 7, 2005 | found that these Plaintiffs had an arguable tracing claim for
monies held by BCB for the account of HBI (based on the lowest intermediate
balance principle) and that US $5,631,439.84 should be preserved until trial. | further
ordered a trial of the preliminary issue of whether or not Walsh and Taal had a tracing
claim for monies in excess of this amount, observing that | found it improbable that
all the funds in HBI’s accounts with BCB were linked to the transaction of which the
1% 2" Plaintiffs complained®.

6. On April 5, 2005, when 1 declined an application by the Defendant’s then attorneys
for payment of their fees out of the Bermuda monies, | indicated that the information
then before the Court suggested that independent management should be appointed
because of the actual or contingent insolvency of the Defendant. On or about April
21, 2005 Marcus Wide of PricewaterhouseCoopers Toronto was appointed
Provisional Liquidator of the Defendant in St. Vincent and the Grenadines (“SVG?”),
and fresh lawyers were retained in Bermuda. At a hearing on October 6, 2005 with
attempts still being made to finalize an order giving effect to the February 7, 2005
Ruling, Mr. Woloniecki for the Provisional Liquidator placed before the Court his
client’s First Report. This indicated that: (a) the Plaintiffs appeared to have a good
proprietary claim; and (b) that the Defendant was clearly insolvent with additional
unsecured creditors not before the Bermuda Court. Counsel further stated that the
only live issue was the extent of the proprietary claim. The matter was adjourned to a
date to be fixed for further arguments on the terms of the February 7, 2005 Order, and
further evidence was directed to be filed within 14 days. This First Report gave
credence to the earlier view that the existence of the proprietary claim might not need
to be adjudicated by this Court.

7. However, on October 6, 2005, ancillary liquidation proceedings were commenced in
respect of the Defendant in Bermuda, and Messrs. Peter Mitchell and Marcus Wide
were, on or about November 10, 2005, appointed Joint Provisional Liquidators
(“JPLs™) by this Court in Companies (Winding-Up) 2005: 359. The application was
granted by me primarily on the jurisdictional ground that the Defendant was carrying
on business through an agent, the BCB, in Bermuda. The JPLs subsequently

2 Unless the context otherwise requires, this term will generally refer to the four individual Toronto
Defendants.
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consented to the liquidation stay being lifted to permit the Plaintiffs to pursue the
present claim. The other depositors, as unsecured creditors, were now prevented by
the liquidation stay from further participating in the Bermuda proceedings.

8. By Summons dated April 7, 2006, the JPLs sought orders (a) directing the exchange
of pleadings and trial of the Plaintiffs’ proprietary claim, and (b) payment out to them
of monies in excess of the lowest intermediate balance. On April 26, 2006, by way of
response, Walsh and Taal issued a Summons seeking orders that: (a) the issue of
whether or not the Defendant was through Kevin Coombes (“Coombes™) fixed with
knowledge of the Toronto Defendants’ fraud when it received the Plaintiffs’ monies
should be tried in Toronto, which was the natural and most appropriate forum, (b)
that tracing issues should only be determined after that adjudication, and (c) that the
JPLs should not in the interim have recourse to the monies in excess of the lowest
intermediate balance amount, which latter amount should be paid out to the Walsh
and Taal forthwith.

9. On April 26, 2006, the two Summonses were argued. Mr. Woloniecki opposed trial of
the issue of whether the Defendant was a constructive trustee in Ontario because that
forum was not a competent jurisdiction. Written submissions on jurisdiction were
filed on both sides. The JPLs’ position on the fraud issue was tentatively revised to
the position that (a) the Plaintiffs’ loss was essentially an investment loss, and (b)
accordingly, the Defendant did not receive the monies with notice that they were
stolen. | encouraged the parties to consider whether, in light of the discovery and the
pleadings which | ordered on that date, agreement on the fraud issue could be reached
so that only tracing issues need be actually tried in the present proceedings. Such a
compromise would obviously save time and costs, and also avoid this Court trying
any issues which overlapped with matters likely to be determined in the Ontario
action. Pleadings were ordered to be exchanged on the entirety of the proprietary
claim, but the Plaintiffs’ application for a cross-jurisdictional split trial, as it were,
was adjourned, together with the JPLs’ application for (a) full discovery, and (b) a
permanent injunction restraining the Plaintiffs from seeking to join them as
defendants in the Ontario action. The matter was adjourned for a further directions
hearing after the exchange of pleadings, which hearing took place before me on
September 22, 2006.

10. On September 27, 2006, | refused Walsh and Taal’s application for a stay of the
present action on forum grounds, principally because | felt it would be unjust to lift
the litigation stay against the Defendant to permit the Defendant as a company in
liquidation to be joined in the Ontario Proceedings as defendants alongside the
Toronto Defendants. Appreciating the undesirability in adjudicating the existence of
the proprietary claim in Bermuda as against HBI and in Ontario as against the
Toronto Defendants, | again encouraged (perhaps somewhat unrealistically) the
parties to seek to agree the existence of the proprietary claim for the purposes of the
present action®. Such a compromise was, in hindsight, unrealistic because the
Defendant’s liquidator had previously assisted the 1%-2" Plaintiffs to investigate, in a
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preliminary way, their proprietary claim and HBI’s unsecured creditors would be
unlikely to view charitably any apparent concession on the Liquidator’s part.
Moreover, both those unsecured creditors and Walsh and Taal had all demonstrated,
from their initial involvement with the interpleader action commenced by BCB, a
disposition which was inconsistent with a consensual resolution of the opposing
claims.

11. For the greater part of the present proceedings, | envisaged that this Court would only
be deciding whether or not Walsh and Taal had a valid equitable tracing claim in
respect of monies held for the account of HBI in Bermuda and, if so, to what extent.
However, the primary liquidation court in SVG decided (Madam Justice Gertel
Thom, Ruling dated February 15, 2007), that justice would be served by having the
related personal claims for damages tried before this Court together with the trial of
the proprietary claims. This decision, it must be said, made eminent sense in terms of
rational cross-border case management directed at saving the costs which both sides,
not simply the insolvent company, would likely incur if essentially one broad dispute
were to be adjudicated in two separate forums, because the same evidence which fell
to be considered in relation to the existence of the proprietary claims was central to
the personal claims.

12. Pre-trial directions were ordered on May 25, 2007, dealing with amendments to
pleadings, letters of request for the examination of overseas witnesses, discovery,
expert evidence, and witness statements. On July 2, 2007, the Points of Claim were
amended to add, for the first time, claims for damages, for fraud and/or breach of
fiduciary duty. Amended Points of Defence were filed by the Defendant on July 23,
2007. On December 7, 2007 and January 25, 2008, further amendments to the
pleadings were authorised by this Court.

13. At the commencement of the trial, the Plaintiffs applied for leave to re-re-amend
their Points of Claim to add Boomer Trading Company Limited (*Boomer”) as the
Third Plaintiff. This was to meet the point, first explicitly advanced in the
Defendant’s Skeleton Argument, served shortly before trial, that the original
individual Plaintiffs lacked the standing to sue because the causes of action they
asserted could only properly be asserted by Boomer. Unless the offshore structure
was a sham and a fraud on the Canadian tax authorities, assets held by Boomer could
not be beneficially owned by the individual Plaintiffs. Although the Defendant on the
pleadings had not formally admitted the individual Plaintiffs’ title to sue, it seemed to
me to be inconsistent with the whole purpose of pleadings for the Defendant not to
have been expected to explicitly plead a legal point capable of defeating the claims
altogether. Accordingly, I granted the Plaintiffs’ application for leave to re-re-amend.
The Plaintiffs sought relief in respect of their purported proprietary claims against the
Defendant in 2004. It is a matter of record in this Court that the individual Plaintiffs
filed proofs of debt in the St. Vincent liquidation proceedings, which were rejected on
July 18, 2006°. The grounds of rejection essentially cross-referred to the Points of
Defence filed in the present action. Nowhere was it explicitly asserted that the

® Tenth Affidavit of Allen Walsh dated October 24, 2006, Exhibit “AW-10”, page 13.



14.

15.

16.

individual Plaintiffs’ claims were liable to be dismissed because the title to the assets
in question belonged to Boomer and not to them. The albeit legally dubious plea in
paragraph 22 of the Points of Claim to the effect that they retained beneficial
ownership of the assets held offshore was simply responded to as follows:

“No admissions are made as to the legal effect of transactions entered into
with Boomer which are referred to in paragraph 22 of the Amended
Statement of Claim.”

The Overriding Objective in Order 1A of this Court’s Rules requires the parties to
assist the Court to actively manage cases in a just way, which implies a duty to assist
the court to identify key issues at an early stage. But the far older Order 18 rule 8(1)
provides as follows:

“«(1) A party must in any pleading subsequent to a statement of claim plead
specifically any matter, for example, performance, release, any relevant
statute of limitation, fraud or any fact showing illegality—

(@)  which he alleges makes any claim or defence of the opposite
party not maintainable; or

(b)  which, if not specifically pleaded, must take the opposite party
by surprise; or

(©) which raises issues of fact not arising out of the preceding
pleading.”

In my judgment the matters raised by the Defendant for the first time in its February
13, 2008 Skeleton Argument should have been explicitly pleaded, because they (a)
constituted an allegation that the individual Plaintiffs’ claims were not maintainable
by them and/or (b) must, in all the circumstances, take the individual Plaintiffs by
surprise (having regard to the history of these proceedings and the SVG liquidation
proceedings) if raised for the first time at trial. Order 18 rule 8(1) must also be read
with Order 15 rule 691) which provides that “no cause or matter shall be defeated by
reason of the misjoinder or nonjoinder of any party”. When the standing point was
belatedly raised, justice clearly required that the application to join Boomer be
granted.

It was suggested that if leave to add Boomer was granted, an adjournment would be
required to enable the Defendant to meet the entirely new case asserted on behalf of
Boomer. | refused the Defendant’s application for an adjournment in the form of a
complete vacation of the trial scheduled for two weeks. Instead | granted seven days
to file Re-re-Amended Points of Defence. It was impossible for me to identify any
major changes to the case that the Defendant had to meet if the case was considered
from the perspective of Boomer rather than the two individual claimants. Having
regard to standard joinder principles and the nature of the claims asserted in this case,
I could identify no fundamental shift of emphasis if the fraud complaints were being
advanced by two individuals or by a company which was ultimately beneficially



owned by those same individuals; save that the Defendant would be deprived of the
ability to succeed based on a standing point which could and should have been
explicitly pleaded from the outset, the core allegations remained the same.

17. It was suggested that the Defendant’s decision not to call Coombes might have to be
reconsidered because he was a key actor as regards a claim by Boomer. This
suggestion seemed wholly artificial as the individual Plaintiffs’ pleaded case had,
from the outset, very clearly engaged the conduct of Coombes as the individual who
executed the key transactions of which complaint was made. The Defendant’s counsel
was unable to clearly articulate any genuine prejudice which would flow from not
vacating the trial and no evidence was filed to suggest that it was intended to call Mr.
Coombes but that he was unavailable for the duration of the two weeks allotted for
the trial. The suggestion that the attribution of knowledge issues would be different
also lacked substance. Boomer was joined as the victim of the fraud. The original
attribution issues, essentially what knowledge could be attributed to HBI, would
continue unchanged.

18. Having regard to the circumstances in which Boomer became a party to these
proceedings, however, this Court must clearly exercise care to ensure that the
Defendant is not unfairly found to be liable to Boomer on any materially different
basis than the case brought by Walsh and Taal which the Defendant came to trial to
meet. Having reserved judgment, it became apparent the issue of whether or not
Coombes was liable for breach of a fiduciary duty to Boomer raised factual and legal
issues which had not been fully explored.

Plaintiffs’ pleaded case

19. With respect to who controlled and managed HBI, the Plaintiffs alleged primarily as
follows:

“7. HBI was at all material times the alter ego of the Toronto
Defendants and /or alternatively they, along with Kevin Coombes were
its controlling and/ or directing minds. The Plaintiffs rely upon the
matters set out in 19 below in support of their averment that Coombes
and the Toronto Defendants were the controlling and/or directing
minds of HBI and, as a consequence, their knowledge and acts, as set

out below, are to be attributed to HBI.

8. Before the appointment of the Liquidators of HBI, its senior



operating officer was Kevin Coombes of Nassau, Bahamas
(“Coombes™), who was employed as its Vice-President Operations
and was responsible for HBI’s day to day management and
operations. Mr. Coombes is a former resident of Canada and is a

close business associate of the Toronto Defendants.

9. At all relevant times prior to the appointment of the

Controller and the Liquidator,

(a)HBI’s registered directors were in the first instance, Daniel
O’Connor, William F Presnail, William Cooper and William
Cooper when it was first incorporated in Antigua on 28 April

1995.

(b)HBI carried on business in Toronto, Ontario, Canada through
its representative and agent resident in Toronto, Jerry Prucha

(““Prucha’). Prucha is one of the Toronto Defendants;

(c)HBI also carried on business under Coombes’ supervision and
management offices located in Nassau, Bahamas and in St.
Vincent and the Grenadines. Coombes had previously worked

with Presnail at BP Financial Corp.;

(d)HBI, Coombes, and Prucha carried on business for HBI under
the control and direction of the Toronto Defendants, William F.

Presnail (“Presnail’’), Mark Edwards (““Edwards”) and Daniel



O’Connor (*“O’Connor”);

(e)Beneficial ownership of HBI was controlled by Presnail,

Edwards and O’Connor;

(HEdwards is an accountant who acted effectively as the senior
financial officer at HBI and directed and controlled its financial
books, records and affairs with assistance from Coombes and the

other Toronto Defendants;

(g)Presnail and O’Connor were the founding officers and directors
of HBI and exercised primary control over all its activities and
business affairs through the actions of Coombes, Edwards and

Prucha;

(h)O’Connor supervised and controlled HBI’s investment activities
for its own account and for the accounts of HBI’s customers and

investors;

(i))HBI provided financial services to North American customers,
which included offshore investment planning, financial
management and securities trading supervised and conducted
under the primary direction and control of Presnail and

O’Connor;

(j)Prucha’s role as HBI’s Toronto representative and agent was to

offer its services as a financial advisor and investment manager to



Canadian customers interested in offshore investment

opportunities. Prucha and Presnail are/were brothers-in-law.

(k)HBI maintained its own call accounts and fixed term deposits in
its name with, inter alia, Bermuda Commercial Bank (““BCB”’) of
Hamilton, Bermuda. Those accounts and deposits were operated
and managed by Coombes for HBI under the control and direction

of Presnail, Edwards, and O’Connor...”

20. The following allegations were made about the offshore structure through which the
fraud complained of was perpetrated:

“10. In Spring 1997, the First and Second Plaintiffs were
introduced  to Prucha, who identified himself as the Toronto agent
and representative for HBI and as a principal of DBM Financial
Group Inc. (“DBM™). At this meeting, Mr. Prucha gave Mr. Walsh
and Mr. Taal his business card which showed him as a representative

of HBI.

11. At all relevant times, DBM was a company
incorporated under the laws of Ontario, operating its business of
providing financial advice and services for offshore investments made
by its clients from its offices located in the Greater Toronto Area in
Markham, Ontario. DBM and Prucha’s activities for DBM were
controlled and directed at all relevant times by Presnail, Edwards and

O’Connor.
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12. During the period Spring of 1997 to August 1997, Mr. Prucha
represented to Mr. Walsh either at meetings or in correspondence
that:-
(@Mr. Prucha was an authorised agent of HBI and was
representing HBI in respect of the investment services offered by

HBI.

(b)HBI was in the business of providing structures for offshore

investments for investors like the First and Second Plaintiffs.

(c)HBI was an offshore bank which, through its affiliated
companies, could incorporate offshore vehicles required for any
offshore investments to be made by the First and Second

Plaintiffs.

(d)To the extent that the First and Second Plaintiffs required any

banking services, HBI could provide those banking services.

(e)HBI through Prucha and other Toronto Defendants had
presence in Ontario and the First and Second Plaintiffs could deal

with HBI through Mr. Prucha and the other Toronto Defendants.

(HHBI was associated with DBM and provided offshore
investment services in conjunction with DBM. Whilst DBM could
not hold any assets invested by the First and Second Plaintiffs in

its own name, DBM would provide investment management advice

11



for any investments made by the First and Second Plaintiffs.

(9)Any investments made by the First and Second Plaintiffs would
be in the hands of and under the control of the senior operating

officer of HBI, Mr. Coombes.

(h)HBI would be responsible for the establishment of the
corporate structure required for the offshore investments to be
made by the First and Second Plaintiffs including the
incorporation of the offshore corporate vehicles to be used for the
investments and the provision of its senior operating officer (Mr.

Coombes) as a director of such corporate vehicle.

13. By letter dated 11 July 1997, HBI proposed the following
corporate structure for offshore investments for the First and Second
Plaintiffs:-

(a)The First and Second Plaintiffs shall each incorporate an

IBC in the Bahamas.

(b)Each IBC shall have a nominee shareholder and a nominee
director, the former of which shall execute the standard model
of Declaration of Trust indicating the usual submission to
direction and recognition of the beneficial owner of each
company.

(c) Each IBC shall open bank accounts as well as trading

accounts with HBI.
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(d) HBI shall utilise Decker Fagen McDonough of New
York ("DFM"), acting through its designated representative, to
transact the trades, on a fully disclosed basis, through Lehman
Brothers in New York.

e) Each IBC shall then cause to be incorporated a new
Bahamian IBC to act as the trading entity. The shares of the
trading entity shall be held, in separate classes, by each of the
holding IBCs in proportion to the value of each IBC's balance
in its trading account with HBI. Each holding IBC shall then
issue instructions to HBI to use the cash in each trading
account to repurchase, in the name of the trading entity,
Microsoft shares at the current price.

) The trading entity shall enter into a renewable contract,
for a period of minimum of two years, with a Bahamian IBC to
be incorporated as the Trading Manager of trading entities

shares. The Trading Manager shall be owned by HBI.

14. HBI's proposals, made in its letter of 11 July 1997, were accepted

by the First and Second Plaintiffs in the letter addressed from their

attorneys, Hindle & Associates to HBI dated 21 July 1997.

15.Accordingly, throughout 1997 and 1998, Prucha, acting as an

agent for HBI, persuaded the First and Second Plaintiffs to invest their

assets worth in excess of US $20 million in a corporate structure for

offshore investments that was initially created (and then restructured)

13



by HBI, DBM, Coombes and the Toronto Defendants. The primary
corporate vehicle created to hold the First and Second Plaintiffs’

assets offshore was the Third Plaintiff, Boomer Trading Co. Ltd.

(““Boomer”’), incorporated at the instructions of HBI.

16.In accordance with the agreement pleaded in s 13 and 14 above,
HBI incorporated an investment company for Mr. Walsh (Allington
Investments Ltd. ("Allington™)) and an investment company for Mr.
Taal (Wooden Shoe Holdings Ltd ("Wooden Shoe™)). By letters dated
15 28 August 1997 and addressed to HBI in Antigua, the First and
Second Plaintiffs, at the urging of Prucha, agreed to appoint Coombes
as the duly designated representative of the respective investment
companies with instructions to Coombes to cause the investment
companies to:-
(a)Enter into loan agreements with the First and Second
Plaintiffs to be evidenced by a duly executed agreement of
loan, in order for the investment companies to borrow from the
First and Second Plaintiffs the net proceeds from the exercise
of options to purchase 95,000 common shares of Microsoft

("the Shares").

(b)To open a bank account with HBI.

(c)To open a trading account with HBI.

(d)To proceed with the incorporation of the trading company

14



(Boomer).

(e)Authorise HBI to sell the shares through DFM clearly on a fully
disclosed basis through Lehman Brothers of New York and to deposit
the full net proceeds of such sale into the respective company's trading

account at HBI.

(HPay 1%% of the above-mentioned net proceeds to HBI in full

payment of all unpaid costs associated with this transaction.

(g)Loan the full amount remaining thereafter, on an interest free
basis to the Third Plaintiff trading company (Boomer) which shall

have a bank account and trading account, as well, at HBI.

(h)Cause the Third Plaintiff trading company (Boomer) to pay

forthwith the first quarterly instalment of annual fees to the trading

manager (Extant).

(i) Thereafter, cause the Third Plaintiff trading company, Boomer, to
instruct HBI, acting through DFM and Lehman Brothers, to utilise the
full balance in this account to repurchase common shares of

Microsoft.

(j)Cause the Third Plaintiff trading company (Boomer) to instruct
the trading manager (Extant) to arrange to leverage the trading
company's Microsoft shareholding, again through DFM and Lehman

Brothers, in order to realise a loan from Lehman Brothers to its

15



authorised banking affiliate, which shall then be used to purchase and
trade US Government treasury bills on a daily basis, the whole more

fully in accordance with the trading instructions which the Third

Plaintiff trading company (Boomer) shall issue to the trading manager

(Extant) and upon the terms and conditions already agreed upon with

HBI.”

17. At all material times, Extant was a company incorporated pursuant
to the laws of the Bahamas and was managed day-to-day by Coombes,
the senior operating officer of HBI, as its senior operating officer.
Boomer and Extant (and Coombes’ actions on their behalf) were
directed and controlled at all material times by the Toronto

Defendants.”

21. The primary fraud allegation pleaded, in substance from the outset, provides as
follows:

“18.By persuading the First and Second Plaintiffs (i) to adopt
Prucha’s financial advice and (ii) to transfer their assets to the Third

Plaintiff Boomer as part of the offshore investment structure, and (iii)

to approve Extant’s trading program, Prucha, Coombes, HBI and
DBM, acting aeted at all material times under the control and
direction of the Toronto Defendants, conspired to defraud the_First
and Second Plaintiffs from the outset (or alternatively by, in or

around, November 1998) of the First and Second Plaintiffs’ assets,

and/or conspired to defraud the Third Plaintiff of the Third Plaintiff’s

16



22. The basis for the breach of fiduciary duty claim was pleaded, also in substance from
the outset, as follows:

“20.The First and Second Plaintiffs gave Coombes (through Prucha),
who were both at all material times was acting on behalf of HBI,
Extant and the other Toronto Defendants or under their direction and
control, limited authority to act as their nominee officer and director

for_the Third Plaintiff, Boomer. His Coombes' authority to borrow

against the Third Plaintiff Boomer’s assets was confined to raising

funds to be held in the Third Plaintiff Boomer’s name for investment in
the approved T- Bills day-trading program at Lehmans in New York
City. Prucha, Coombes, HBI, Beemer and Extant had no authority to

borrow funds against the Third Plaintiff Boomer’s assets for any other

purpose.

21. In that manner, the First and Second Plaintiffs, and/or the

Third Plaintiff, entrusted their assets to the care of HBI, Coombes,

Boeemer Extant and the Toronto Defendants in a manner that left the

First and Second Plaintiffs, and/or the Third Plaintiff, in a position of

vulnerability and dependence and which gave rise to a fiduciary duty

owed to the First and Second Plaintiffs, and/or the Third Plaintiff, to

act solely in the First and Second Plaintiffs’, and/or the Third

Plaintiff’s, best interest in the management of their assets in the

17



offshore investment structure and its subsequent revisions or

amendments.”

23. The amendments have been reproduced in full in the above extract because they do
reveal that, to some extent at least, the original pleading did seem to blur the
distinction between Boomer as a victim of the fraud and a participant in the fraud. In
paragraph 20 it was originally alleged that Boomer had no authority to borrow; in
paragraph 21 it was asserted that the Plaintiffs entrusted their assets to Boomer. This
was consistent with the plea made in paragraph 22 that legal title to the assets passed
to Boomer with beneficial interest remaining with the first two Plaintiffs. The
amendments made on the first day of the trial deleted these references to Boomer, but
in my judgment, these were changes of form and not substance. The main allegation
of substance being made from the outset was the persons the individual Plaintiffs had
entrusted with managing their affairs (and Boomer’s) (a) were under a fiduciary duty,
and (b) had limited authority to deal with Boomer’s assets. The principal change
made by way of re-re-amendment was as follows:

“22A. In the alternative, and in the event that the Court concludes (contrary
to paragraph 22 above) that legal and equitable title to the First and
Second Plaintiffs” assets was technically transferred to the Third Plaintiff,
Boomer, the First and Second Plaintiffs will say that:

(a)the First and Second Plaintiffs, and/or Allington and Wooden Shoe,
have impliedly or expressly rescinded the loan agreement(s) with the Third
Plaintiff, thereby giving rise to an equitable, proprietary interest on the

part of the First and Second Plaintiffs in the assets that were transferred to

the Third Plaintiff, Boomer; and/or

(b)the First and Second Plaintiffs, and all other parties to the transactions,
including the Defendant, mutually assented and agreed, at all material
times, to the proposition that the First and Second Plaintiffs retained an
equitable, proprietary interest in the assets that were transferred to the

Third Plaintiff, Boomer, such that the Defendant is now estopped, both by

18



convention and/or by the representations of itself and/or its agents, and/or
by the express or implied admissions contained in paragraphs 47, 48, 50,
56, 59, and 60 of the Re-Amended Points of Defence, from seeking to

advance any argument to the contrary; and/or

(c) in circumstances where the First and Second Plaintiffs are, and were at
all material times, majority shareholders in the Third Plaintiff (who is a
party to these proceedings), the distinction between the First and Second
Plaintiffs’ and/or the Third Plaintiff’s legal and/or beneficial interests in

the assets that were transferred to the Third Plaintiff is immaterial for the

purposes of this action.”

24. The Plaintiffs’ case that their assets were fraudulently pledged to obtain loans which
were invested in two entities owned and/or controlled by the Toronto Defendants is
then set out in detail. The effect of these transactions, and the tracing remedy which
is said to arise as a result, is then pleaded as follows:

“32. As set out in paragraph 7 of the Harloff Report, the proceeds of assets

stolen from the First and Second, and/or Third Plaintiffs can be traced in the
total amount of US$16,808,298.00 to the accounts of HBI maintained by BCB
in Hamilton, Bermuda. Part of those stolen proceeds remain frozen in those

accounts today by order of this Honourable Court and the entire amounts

received by HBI are held on constructive trust for the First and Second

and/or Third Plaintiffs.

33.Following November 27, 1998, Edwards forwarded to the First and

Second, and/or Third Plaintiffs (through their accountant) bank account

statements and other financial information which had been fraudulently
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prepared to conceal the said pledges of the assets and their investment at
Irwin and Hamilton Securities respectively and give the false impression that

the First and Second, and/or Third Plaintiffs’ assets remained safely on

deposit in the Third Plaintiff Boomer’s name at Lehmans in New York City

and to hide their fraudulent actions. Edwards began forwarding the

fraudulent bank account statements in January 1999. The Irwin trading

activities, funded by the stolen monies, did not begin to suffer losses until

Summer 2000. Those acts formed part of the common design of the Coombes,

HBI and Toronto defendants to fraudulently convert the First and Second

and/or Third Plaintiffs” assets to their own use and to hide their wrongdoing

from the First and Second, and/or Third Plaintiffs.

34.All assets transferred by the First and Second Plaintiffs to the Third
Plaintiff Boomer have since been sold into the public market or otherwise

utilised to pay down Extant’s loans with Lehmans and LBFSA.

35. In that manner, the Toronto Defendants, Coombes and HBI

converted and stole value from the FEirst and Second, and/or Third
Plaintiffs’ assets for their own use and deposited US$12,927.008:59

US$16,808,298.00 of the stolen proceeds for their financial benefit into

HBI’s accounts at BCB.”

25. The Defendants, in a nutshell, (a) denied that the Plaintiffs were defrauded of their assets
or had been the victims of breach of fiduciary duty, (b) admitted that the Toronto
Defendants and Coombes were involved in a fraudulent conspiracy to cover up
investment losses, and (c) denied that HBI owed any fiduciary obligations to the
Plaintiffs or was involved in any way in providing investment advice, but (d) admitted
that Coombes acted under the instructions of the Toronto Defendants. The principal new
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pleas sought to be made in response to the principal re-re-amendments to the points of
Claim were as follows:

“22. No admissions are made as to the legal effect of transactions entered into with
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26.

On the fourth day of the trial, | refused the Defendant leave to re-re-amend paragraph
22 at all on the grounds that the proposed new plea of illegality did not fairly arise
from the re-re-amendments introduced by the Plaintiffs on the first day of the trial.
The changes which were rejected buttressed the new defence alluded to in the
Defendant’s Skeleton Argument by way of response to the Plaintiffs’ original case
that the individual Plaintiffs had the right to sue. It was not responsive to the addition
of Boomer. It was also grossly unfair to require the Plaintiffs to meet an illegality
defence which could have been raised earlier in the midst of a trial which was taking
place over three years after the commencement of the present proceedings.

Admitted facts

217.

28.

29.

A substantial body of facts were agreed. It is admitted that Walsh and Taal are both
businessmen and investors resident in Oakville, Ontario, Canada who while employed
with Microsoft Canada Inc. were granted stock options for common shares in
Microsoft Corporation, which they exercised thus acquiring “the Shares”. The Shares
were worth millions of dollars by early 1997. HBI was initially incorporated in
Antigua but was later continued under the laws of St. Vincent and the Grenadines
where it was licensed to operate on May 17, 1999. Prucha advised Walsh and Taal in
1997 that he worked for DBM Financial Group Inc. (“DBM?”), an Ontario corporation
owned or controlled by William F. Presnail (“Presnail”) and Daniel O’Connor
(“O’Connor”). Jerry Prucha (“Prucha”) was the brother-in-law of Presnail, and they
together with Mark Edwards (“Edwards”) and O’Connor all lived in or around the
city of Toronto, Canada.

Coombes was a former resident of Canada who had previously worked with Presnail.
At all material times, and since October 3, 1997, Coombes was Vice-President of HBI
and responsible for its daily operations. Coombes’ actions were directed and
controlled by the Toronto Defendants with respect to HBI, Extant and Boomer.
Coombes managed and supervised HBI through offices in Nassau, Bahamas and in
St. Vincent and the Grenadines.

Walsh and Taal transferred the Shares owned by them to Allington Investment Ltd.
(“Allington”) and Wooden Shoe Holdings Ltd. (“Wooden Shoe”) respectively. These
companies were Bahamian holding companies who were to be managed for Walsh
and Taal by nominees resident in The Bahamas. Allington and Wooden Shoe were to
transfer the Shares and their other assets to Boomer, which was also incorporated in
The Bahamas and to be managed by nominees resident there. Boomer’s shares were
mostly beneficially owned by Allington and Wooden Shoe. Boomer was to be the
principal corporate vehicle to hold the assets of Walsh and Taal offshore. On Prucha’s
recommendation, Extant was appointed as Boomer’s trading manager for the
recommended daily trading programme in US T-bills. After August, 1997, Coombes
acted as nominee officer and director in respect of Walsh and Taal’s companies,
Allington, Wooden Shoe, and Boomer.
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30. Although the scope of authority to invest conferred on Extant by Boomer is hotly
disputed, the terms and effect of the transactions which the Plaintiffs contend were
fraudulent and/or in breach of fiduciary duty were essentially admitted. Assets placed
into the offshore structure by Walsh and Taal were held in Boomer’s name in an
account with Lehman Brothers in New York on November 9, 1998. At the request of
Coombes, a Swiss affiliate of Lehman Brothers, Lehman Brothers Finance S.A.
(“LBFSA”) agreed to loan US$15 million to Extant on November 27, 1998 (“the First
Extant Loan”). The agreement was signed by Coombes, and the loan secured by a
pledge of Boomer’s assets under a Pledge Agreement also signed by Coombes.
Coombes entered into these agreements at the direction of the Toronto Defendants
and without informing Walsh and Taal. On November 30, 1998, Boomer’s assets
were transferred from its second Lehman Brothers account (into which they had been
transferred on November 25, 1998) into a Collateral Account reference the First
Extant Loan.

31. All of these assets were subsequently sold on the public market or otherwise utilised
to discharge Extant’s indebtedness under the First Extant Loan and the Pledge
Agreement. By November 30, 1998, Boomer’s initial Lehman Brothers account had a
nil value, and the second account as at December 31, 1998 had a net value of $2.10. It
is admitted that these transactions (the loan advance and pledge of Boomer’s assets)
took place “without knowledge consent or authorisation of either Walsh or Taal.”®
The US$15 million proceeds of the First Extant Loan, received by Extant on or about
November 30, 1998, were paid to the account of Irwin Government Arbitrage Fund
Ltd. (“Irwin”) to its account with the Bank of Bermuda in Hamilton, Bermuda. (The
Defendant did not plead to the allegation that this $15 million was seed money for
Irwin’s establishment). Presnail advised Irwin that he owned or controlled the monies
received by Irwin on December 1, 1998. Of these monies, some $4.1 million was lost
in trading in the winter and spring of 2000, and more than $1.5 million was expended
in fees and other expenses. After returning sums totalling US$9,262,612.85 to
Extant’s account with HBI maintained at the Bermuda Commercial Bank Ltd.
(“BCB”) in Bermuda, Irwin commenced voluntary dissolution proceedings. The
monies received by HBI for the account of Extant in Bermuda were mixed with other
HBI monies. HBI’s accounts with BCB in Bermuda were operated and managed by
Coombes under the direction of Presnail, Edwards and O’Connor.

32. It is also admitted that in February 1999, Coombes was directed to apply for a further
LBFSA loan in favour of Extant in the amount of $5 million secured by assets
furnished by Boomer held in Lehman’s Collateral Account (“the Second Extant
Loan”). These loan proceeds were wired to Extant on February 22, 1999, again
without informing Walsh and Taal. $3,665,000 was lent by Extant to Hamilton
Securities Group LLC, a company established by, inter alia, Presnail in 1998
(“Hamilton). Between December 2001 and July 2004, US$3,665,395.74 was
transferred by Hamilton to HBI for the account of Extant in Bermuda Government.

® Notice to Admit Facts, paragraph 176,as read with the second paragraph on page 6 of Attride-Stirling
letter dated September 25, 2007 to Conyers Dill and Pearman.
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33.

34.

The contents of an affidavit provided by Timothy Irwin (“the Irwin Affidavit”) are
admitted as regards matters of which he has personal knowledge. Thus, it is also
admitted as follows. Irwin received US$15 million, which was transferred by Extant
from Lehman Brothers in New York on or about December 2, 1998. Approximately
US$9-10 million was wire transferred to Extant’s accounts with HBI between January
1999 and May 2000 on the verbal instructions of Presnail confirmed by instructions
from Coombes written on Extant’s letterhead. From December 1998 until May 1999,
Extant was Irwin’s sole shareholder. The precise amounts transferred as set out in the
Irwin Affidavit, as well as the amount Irwin charged for services rendered (and, by
implication, the amount of the trading losses), were also admitted.

Finally, it is admitted that the Toronto Defendants conspired to conceal from Walsh
and Taal the Irwin trading losses and to give the false impression that the Boomer
assets remained in the initial Lehman’s account after December 1998. This
conspiracy entailed, inter alia, (a) furnishing doctored Lehman Brothers statements,
(b) providing periodic cash returns to Walsh, and included (c) HBI making false
representations to its auditors and the St. Vincent and Grenadines Offshore Finance
Authority (“OFA”, predecessor of the International Financial Services Authority,
“IFSA”). These representations were to the effect that Boomer’s assets were secure at
Lehman’s and would be returned to Walsh and Taal and were made by HBI at a time
(between 2001 and 2003) when they were known to have been sold.

Controversial liability issues and burden of proof

35.

36.

The most important liability-related factual disputes concern (a) the scope of
investment authority given to Coombes on behalf of Boomer and Extant under
various letters exchanged in July and August 1997, and related documentation, most
significantly the Trading Services Agreement, (b) whether, depending on how these
documents are construed, the Plaintiffs were defrauded of their assets by virtue of (i)
any conspiracy to defraud or (ii) any breach of fiduciary duty, (c) even if (b) is
answered in the affirmative as regards the Toronto Defendants, or any of them, can
the requisite knowledge of any such fraud or breach of fiduciary duty be attributed to
HBI.

These issues must be considered from the perspective of the claims asserted by Walsh
and Taal individually as well as from the perspective of Boomer. The standing of
Walsh and Taal to seek relief as the owner of the allegedly stolen assets is a
controversial legal issue, which requires consideration of whether either (a) they were
entitled to rescind the establishment of the entire offshore structure by virtue of
fraudulent misrepresentations at the outset, (b) they were entitled to rescind by
agreement after discovering the fraud, and/or (c) Whether these technicalities are
irrelevant because the Court may properly pierce the corporate veil. Finally, whether
the Court should of its own motion decline relief on illegality grounds must be
considered.
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37.

I accept Mr. Woloniecki’s submission that proof of allegations as grave as fraud
requires particularly cogent evidence or, to put it another way, requires clearer
evidence than would be required to prove less improbable or controversial matters:
AIC Ltd.-v-ITS Testing Services Ltd. (‘“The Kriti Palm’) [2007] 1 Lloyd’s Rep 555.
Mr. Hargun did not dissent from this well recognised general principle. In the present
case however, it seems to me that for practical reasons the force that this guiding
principle would ordinarily have is diluted somewhat. This is because the Defendant
has elected to call no positive evidence in support of its case on liability, effectively
putting the Plaintiffs to strict proof of their case. The Defendant has suggested
innocent explanations or alternative bases on which the crucial facts may be
understood; but the Court is not required to decide between conflicting witnesses and
decide where the truth lies. The Court is required to decide whether the Plaintiffs have
proved their case on a balance of probabilities, and whether their interpretation of the
largely uncontested primary facts is sufficiently cogent to justify concluding that
individuals not before the Court were guilty of fraud and/or breaches of fiduciary
duty. The Court does not have to weigh in the scales against the Plaintiffs’ case the
oral evidence of Coombes and the Toronto Defendants in support of the Defendant’s
pleaded case.

Findings: were the First and Second Extant Loans and the Pledge Agreement
authorised or unauthorised transactions?

38.

39.

A threshold question is whether or not Coombes was entitled, on behalf of Boomer
and its ultimate beneficial owners, to enter into the Pledge Agreement to secure the
Extant Loans. These transactions ultimately led to the loss of which the Plaintiffs
complain in the present action. Boomer’s assets were admittedly used to secure loans
obtained by Extant, and apparently invested on behalf of Extant. Were these
transactions, which admittedly took place without Walsh and Taal’s knowledge or
specific authority, consistent with the general authority conferred by them in relation
to the offshore structure they established in the summer of 19972

Walsh and Taal both deny that these transactions were authorised, but I place little or
no reliance on this fact standing by itself. Even though the other persons involved
have not contradicted these assertions by way of evidence, the best available evidence
in my judgment is the contemporaneous documentary record of what transpired when
the relevant transactions were entered into. The first important document is a July 21,
1997 letter sent by the Plaintiffs’ Canadian tax lawyer, Robert Hindle of Hindle &
Associates (“Hindle”) to Prucha at HBI in Antigua. This letter provides as follows:

“Montreal, July 21% 1997

Mr. Jerry Prucha BY FAX: 809-462-9215
Horizon Bank International
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P.O. Box 1407

Woods Centre, Suite 5
Friars Hill Road
St-John’s, Antigua W.I.

Re: Proposed Trading Company

Dear Jerry,

We have reviewed your Eroposal for the abovementioned structure as detailed
in your letter of July 11" 1997, with our clients. In general, and subject to the
technical modifications detailed hereafter, the clients have accepted this
proposal and have mandated us to finalize the arrangements with you in order
to put the structure in place and operating prior to the end of August, 1997.

As agreed, the simpler structure of a private trading company which would be
active in the trading business is the model of choice to be employed.

In order, we shall now address the stages of your proposal:

1.Currently, there are three Canadian individuals who have either
exercised options or shall exercise options to acquire shares in the
company Microsoft. The clients have or shall have paid Canadian tax
applicable to the exercise of these options and the clients shall transfer the
shares to their holding companies in the Bahamas.

2.Each client has or shall incorporate an IBC in the Bahamas. Each IBC
shall have a nominee shareholder and a nominee director, the former of
which shall execute the standard model of Declaration of Trust indicating
the usual submission to direction of and recognition of the beneficial
owner of each company. Each IBC shall open bank accounts as well as
trading accounts with your bank. Horizon shall utilize DFM, acting
through its designated representative, to transact the trades, on a fully
disclosed basis, through Lehman Brothers in New York. Each IBC shall
issue a consideration to the transferor, in exchange for the transferred
shares to the IBC, of a security for full value. Each IBC shall then instruct
Horizon to sell such shares at the current market price and hold the cash
equivalent in each IBC’s trading account.

3.Each IBC shall then cause to be incorporated a new Bahamian IBC to
act as the trading entity. The shares of this trading entity shall be held, in
separate classes, by each of the holdings IBC’s in proportion to the value
of each IBC’s balance in its trading account with Horizon. Each holding
IBC shall then issue instructions to Horizon to use the cash in each
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trading account to repurchase, in the name of the trading entity, Microsoft
shares at the current price.

4.The trading entity shall enter into a renewable contract, for a period of a
minimum of two years, with a Bahamian IBC to be incorporated as the
Trading Manager of the trading entity’s shares. The Trading Manager
shall be owned by Horizon and Iegallx represented by Mr. Donald Bain.
Subject to addendum 1 of your July 11" letter, the trading entity’s contract
with the trading manager IBC shall stipulate that:

1.The Trading Manager has the authority to trade in the Microsoft
shares as well as any additional stock which might be stipulated by
the trading company.

2.The Trading Manager has the authority to leverage the Microsoft
equity portfolio in order to enter into daily trading of United States
Government Treasury Bills.

3.The Trading Manager shall charge a fee equivalent to one (1)
percent of the market value of the trading entity’s assets,
calculated and payable quarterly in advance, for management and
administrative duties.

4.The set-up an brokerage fees, with modifications as agreed, are
acceptable to the clients, with the expectation that the set-up fees
shall likely be lower than estimated due to the simplicity of
incorporating the trading entity as opposed to the procedures
which would be required to establish a private mutual fund.

5.Brokerage fees for execution of trades, which shall be incurred
by the trading manager on behalf of the trading entity, shall be
charged to the trading entity and paid, as incurred, with the
stipulation that such charges shall be within norms as established
by reference to industry practice in similar matters.

The legal work required in order to establish the foregoing shall be mandated,
according to the applicability of jurisdiction and expertise, to our firm, a
Bahamian legal firm to be chosen by the clients and a Canadian tax expert to
be chosen jointly by the trading entity and Horizon. All accounting work shall
be performed by the firm of Koivu and Hutchings through the direction of one
of its principals, Mr. Bill Hutchings, C.A.

With respect to Addendum 1 to your July 11" letter, the text as you have stated
it is accepted by the clients with the following additions:
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1.The trading manager will formally contract to follow the sole and
exclusive instructions of either the trading company or the individuals
as contractual consultants to the trading company, with respect to the
trading activity of the trading company’s holdings at any time.

2.The profit split, as you have outlined in Addendum 1, shall be
established contractually with respect to the consideration, provided
by Horizon, of full indemnity against any losses incurred on the
trading activity of the United States Government Treasury Bills.

The clients envisage that this structure shall be formulized by way of letter of
instructions to each IBC nominee shareholder. Each such letter shall contain
precise instructions to put into effect all that is required to fulfill each element
of the proposal outlined above. The clients shall receive a draft of these
instructions in the near future and it is anticipated that these letters of
instructions shall be signed on or about August 15" 1997. Thereafter, these
letters of instructions will be delivered to Mr. Donald Bain, as nominee
shareholder of each IBC. Following the execution of these instructions, the
next few steps will be in the hands of Horizon in order to incorporate the
trading entity and to establish the trading accounts and lines of
communication with the trading manager and the New York broker. By such
time, all of the Microsoft shares involved in this matter shall have been
transferred to the respective IBC’s and be available for the process of sale
and repurchase as agreed. It is envisaged that the trading entity should be in
full operation by the end of August, 1997.

Thanking you for your usual cooperation in this matter and waiting your
confirmation of the foregoing, we remain,

Yours very truly,

HINDLE & ASSOC.”

40. This letter evidences the acceptance in principle by Hindle of HBI’s proposal to set
up an offshore investment structure along the lines which broadly occurred. Each
client (i.e. Walsh and Taal”) was to incorporate an IBC in the Bahamas, which would
open accounts with HBI. Each IBC would establish a new IBC to act as the trading
entity in relation to trading through Lehman Brothers in New York on a fully
disclosed basis. The shares of the trading entity would be held by each client’s IBC in
proportion to their trading assets held by HBI. The trading entity would contract with
a “Trading Manager” which would be owned by HBI. Hindle accepted the terms of
the Addendum to Prucha’s July 11, 1997 letter subject to two qualifications: (a) the
Trading Manager should contract to follow “the sole or exclusive instructions of

" This letter was also written on behalf of a third client, Barnaby, who is not relevant for present purposes.
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41.

42.

43.

either the trading company or the individuals as contractual consultants”, and (b) the
profit split should be established contractually, with HBI providing a “full indemnity
against losses incurred on the trading activity of the United States Government
Treasury Bills.”

By letters dated August 28, 1997 addressed to Prucha at HBI, Walsh and Taal gave
instructions with respect to Allington and Wooden Shoe, respectively. Although the
complete detail of these instructions was not completely followed subsequently, the
Trading Company was mandated to instruct the Trading Manager to “purchase and
trade US Government Treasury Bills on a daily basis, the whole more fully in
accordance with trading instructions which the Trading Company shall issue to the
Trading Manager and upon the terms and conditions already agreed upon with HBI.”
These instructions contemplated pledging the Shares owned by Boomer to raise a
loan, the proceeds of which would be used to purchase T-bills. It is agreed that what
in fact happened was that portions of the Shares were sold and the sale proceeds used
to acquire T-bills, which were traded on a daily basis. But the only form of
investment activity contemplated, according to these letters dated July 11 and August
28, 1997, was daily trading in T-bills through Lehman’s. This position was confirmed
when the Trading Services Agreement between Boomer and Extant was executed in
Nassau, The Bahamas, on September 15, 1997 (“the TSA”).

The first recital in the Preamble of the TSA states: “WHEREAS the trading Company
wishes to carry out active trading of U.S. Government Treasury instruments”. The
first paragraph of section 2 (“MANDATE”) provides as follows:

“The Trading Company hereby mandates the Trading Manager to use ...the
Shares...forming the assets of the trading Company, according to reasonable
standards and practices of the industry, to obtain the cash collateral
resulting from the leveraging of such assets with Lehman Brothers in order
to trade into and out of the US Treasury Market (hereinafter called the
“Treasuries’) on behalf of the Trading Company.”

The Trading Manager was to be remunerated on two bases. Firstly, section 4 provides
that it should receive 90% of profits and the Trading Company only 10% of trading
profits. In addition, an annual fee of 1% of the net asset value of the Trading
Company (subject to an upper limit of $250,000) was payable under section 5. Under
section 7a-7b, the Trading Manager acknowledges that it has proposed the investment
structure and is solely responsible for all trading decisions (based on the advice of
two consultants with combined experience of 45 years) “exclusively in fixed income
U.S. Government bonds”. The Trading Manager agrees (under section 7d) to post a
deposit of $1 million to guarantee its obligations on the basis that “the amount of this
deposit well exceeds any individual trading loss ever incurred by either or both of the
two (2) expert advisers in their combined experience of fixed income trading of
Government Bonds...” The final clause of the agreement states that neither party may
assign its rights and obligations under the TSA.
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44,

45.

46.

In 1998, the Echo Restructuring partially took place. This apparently involved
changing the offshore structure through the creation of a limited partnership vehicle
which was seemingly never actually fully utilised for its intended purpose. The
Defendant submitted that the Echo Restructuring had not been pleaded and was
irrelevant. The documentary evidence in relation to the summer 1998 Echo
Restructuring is only relevant in my judgment as confirming that the scope of
investment activity which was contemplated remained substantially unchanged. The
main way in which the TSA regime appears to have been departed from is that the
monies to purchase the T-bills to be traded daily by Extant on Boomer’s behalf were
in fact raised by selling portions of the Shares, not by pledging them and raising loans
for this purpose. But the Defendant’s counsel did not point to any other
documentation which it was contended was directly relevant to the scope of
investment activity Extant was authorised to carry out on Boomer’s behalf. And in
my judgment no credible grounds for construing the evidence in a way which would
support a finding that the Extant Loans were authorised by the Plaintiffs was ever
advanced. It was, after all, admitted on the pleadings, that Walsh and Taal were not
informed of the impugned transactions at all.

Finally, it also clear that the primary rationale of the offshore investment structure
was to avoid liability for Canadian taxes through transferring the Shares to companies
incorporated in tax neutral jurisdictions and engaging in investment activity which
qualified for favourable Canadian tax treatment. It was believed to be essential for
this tax treatment that the entity holding the Shares be engaged in active business.
This is reflected in Hindle’s July 21, 1997 letter (reproduced above) and in Hindle’s
July 24, 1998 letters to Walsh in relation to the seemingly aborted “Echo
Restructuring”. This is why the mandate letters sent to HBI by Walsh and Taal on
August 28, 1997 each referred in paragraph 10) to purchasing and trading “U.S.
Government Treasury Bills on a daily basis.” And this is why the TSA refers at the
very beginning to Boomer’s wish to “carry out active trading”. The contemporaneous
documentary record thus corroborates the testimony of Walsh and Taal that the
offshore investment programme was designed by them as part of an estate planning
exercise to reduce the exposure of their capital assets to Canadian taxes. The
documentation also strongly supports the view that the trading activities were to be
carried out on behalf of Boomer and in the name of Boomer and in respect of
Boomer’s assets (indirectly owned by Allington and Wooden Shoe, Walsh and Taal).
Extant was merely intended to play a managerial role.

According the note at the bottom of the chart sent by Prucha on behalf of HBI to Bill
Hutchings on August 26, 1997: “Trading Manager HAS FULL CONTROL OVER
FIXED INCOME TRADING, NOT OVER EQUITY SIDE OF THE TRADING
COMPANIES”. The TSA cannot sensibly be read otherwise than as reflecting an
agreement for Extant to carry out trading in respect of Boomer’s assets on Boomer’s
behalf and in Boomer’s name. This interpretation is supported by the fact that
accounts were opened in the name of Boomer at Lehman’s in respect of the assets
placed into the offshore programme. The TSA itself contemplated daily trading “upon
a fully disclosed basis” (section 3a). And in September 1997, the Shares were initially
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held by Lehman’s in HBI accounts “for the benefit of” Allington and Wooden Shoe
respectively. This supports the otherwise highly credible oral evidence of Walsh
which suggested that he was from the outset extremely anxious about the security of
his valuable capital assets. While the assets were owned for tax reasons by entities
offshore, it was no doubt reassuring to Walsh that they were located in the bosom of a
well respected financial institution based in New York.

47. In my judgment, neither the First and Second Extant Loans, nor the related Pledge
Agreement, were authorised under the TSA and the related agreements and/or
understandings between Walsh and Taal, any or all of the Toronto Defendants and
HBI in relation to the trading activities to be carried out by Extant on Boomer’s
behalf. Extant was not authorised to invest the assets in its own name without the
knowledge of Walsh and Taal in passive investments such as occurred with respect to
the acquisition of shares in Irwin and the loan to Hamilton, which entailed risks of an
entirely different order to those involved in trading in comparatively low-risk US T-
bills in Boomer’s name with trading losses at Irwin exceeding US$4 million and a
single put option loss of some US$1.3 million being incurred in relation to most of
the balance of the proceeds of the Second Extant Loan which were not funds invested
by way of a loan to Hamilton. In the event, all of Boomer’s pledged assets had to be
sold to discharge Extant’s loan obligations to Lehman Brothers, so Walsh and Taal
effectively suffered a 100% investment loss.

48. It remains to consider whether the impugned transactions were fraudulent and/or
entailed any actionable breach of fiduciary duty on HBI’s part giving rise to both
proprietary equitable tracing claims and common law claims for damages in favour of
the Plaintiffs. Although the Plaintiffs advanced the fraud claim as their primary claim,
it seems to me to be more helpful to analyse the breach of fiduciary duty claim first.

Findings: did HBI breach or knowingly assist in the breach of fiduciary duties owed to
the Plaintiffs?

49. The starting point is to consider whether and if so to what extent and by whom
fiduciary duties were assumed towards the Plaintiffs in relation to the offshore
investment structure and, in particular, the investment of Boomer’s assets. Mr.
Hargun in his Opening Submissions cited the following legal propositions found in
Burrows, ‘The Law of Restitution’ (2" Edition) at page 93:

“Nevertheless it is worth stressing, at the outset, that the traditional
difference drawn between common law and equitable tracing rules is
posited on the notion that only a claimant with equitable title to the
original property (or, as it has sometimes been expressed, the Claimant
was someone to whom a fiduciary duty was owed in respect of the
property) can invoke equity's tracing rules. For example, Lord Green MR
in Re Diplock said that it was a "right of property recognised by equity"
that triggered equity's tracing rules. He said, "Lord Parker and Viscount

32



Haldane [in Sinclair v Brougham] both predicate the existence of a right
of property recognised by equity which depends on their having existed at
some stage a fiduciary relationship of some kind (though not necessarily
a positive duty of trusteeship) sufficient to give rise to the equitable right
of property. Exactly what relationships are sufficient to bring such an
equitable right into existence for the purpose of the rule which we are
considering is a matter which has not been precisely laid down. Certain
relationships are clearly included, eg. trustee (actual or constructive) and
cestui que trust, and "fiduciary™ relationships such as that of principal
and agent”.

50. The Plaintiffs case as to the facts which support the finding of the existence of a
fiduciary relationship capable of supporting a tracing claim apply, it seems to me,
with equal force to whether or not fiduciary duties were owed for the purposes of the
damages claim. In their Opening Submissions, the following case was advanced:

“71.1 The Plaintiffs relied upon Mr. Prucha's representations and advice
and accepted Mr. Prucha's proposal. Mr. Prucha acted throughout as
investment advisor and financial advisor to the Plaintiffs for this offshore
investment programme from the spring of 1997 forward. Mr. Walsh
understood by early 1998 that Mr. Prucha acted with the knowledge,
authority and assistance of HBI, DBM, Mr. Presnail, Mr. O'Connor and
Mr. Edwards.

71.2Boomer was to be managed as a trading company by nominees resident in
Nassau, Bahamas who would act as officers, directors and registered
shareholders of Boomer for the benefit of the Plaintiffs. This is admitted
by HBI.

71.30n Mr. Prucha's recommendation, Boomer appointed Extant as its
trading manager for the recommended day trading programme for the US

T-bills.

71.4 The Plaintiffs had verbal assurances from Mr. Prucha that none of their

shares would be sold without their knowledge and consent.
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71.5 The Plaintiffs had assurances from Mr. Prucha that the trading of US T-
bills would be done in the name of the proposed trading company so that
it could qualify as an "active business"” for the offshore tax exemption that
the Plaintiffs were seeking under Canadian tax law.

71.6At a meeting in August 1997, Mr. Prucha recommended to the Plaintiffs
and persuaded them, that they should direct him to appoint Mr. Coombes
of HBI as a nominee officer and director for each of Allington, Wooden

Shoe and Boomer.

71.7At that meeting, Mr. Prucha recommended that the Plaintiffs instruct Mr.
Coombes as their nominee (i) to implement the offshore investment
programme according to a specific written mandate; (ii) to borrow money
for Boomer on margin loans from Lehmans secured against the Plaintiffs
shares and assets held in Boomer's name in the offshore investment
programme; and (iii) to use the margin loans to fund the day trading

programme in US T-bills held in Boomer's name.

71.8Mr. Prucha assured the Plaintiffs that the shares and assets invested by
the Plaintiffs would be segregated and separately tracked in the offshore
investment programme even though they would be invested in a common

trading programme.

71.9Mr. Prucha agreed to provide separate financial reporting and
accounting on a monthly basis on the trading programme and the status
of the Plaintiffs investments in the offshore investment programme,
including Boomer's trading profits, losses and expenses and on matter

governing shares, T-bills and on other investments in the programme.
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71.10 Mr. Prucha assured the Plaintiffs that they could remove their shares,
T-bills or other assets from Boomer and the offshore investment
programme on request at any time and in any event, all assets would be
returned to them when the trading programme ended in the summer of
2003.

71.11 Any verbal authority which the Plaintiffs gave to Mr. Prucha, Mr.
Coombes or Extant to borrow against Boomer's assets was confined to
raising funds on margin loans made by Lehmans to Boomer for the sole
purpose of investing in the T-bill day trading programme in Boomer's
name at Lehman Brothers in New York City. The Toronto Defendants and
Mr. Coombes were not authorised by the Plaintiffs to borrow funds

against shares or assets held in Boomer's name for any other purpose.

71.12 In relation to the offshore investment programme, Mr. Walsh
understood that Mr. Coombes would always act directly under Mr.
Prucha’s direction and control and would always act solely in the best

interests of the Plaintiffs.

71.13 HBI admits that the Plaintiffs gave Mr. Coombes limited authority to

act as their nominee officer and director in respect of Boomer.”

51. The Defendant’s case in their opening submissions on the existence of any fiduciary
duty was essentially as follows. It was contended that no primary facts were pleaded
capable of supporting a plea that HBI was a fiduciary. Clearly this argument was
responsive to the case that HBI was a primary actor in breaching a fiduciary duty it
owed to the Plaintiffs. The wider case that HBI played a secondary role in knowingly
assisting a breach of fiduciary duty primarily owed by Prucha and/or the Toronto
Defendants pleaded from the outset (Points of claim, paragraph 40) was not directly
addressed. In fact the Plaintiffs’ pleading, from the outset (the later amendments not
affecting the substance), contained the following knowing assistance plea:

“21. In that manner, the First and Second Plaintiffs, and/or
the Third Plaintiff, entrusted their assets to the care of HBI,
Coombes, Besmer Extant and the Toronto Defendants in a
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manner that left the First and Second Plaintiffs, and/or the
Third Plaintiff, in a position of vulnerability and dependence
and which gave rise to a fiduciary duty owed to the First and
Second Plaintiffs, and/or the Third Plaintiff, to act solely in the
First and Second Plaintiffs’, and/or the Third Plaintiff’s, best
interest in the management of their assets in the offshore
investment structure and its subsequent revisions or
amendments.”

52. In terms of the legal test for deciding who is a fiduciary, the Defendant relied upon a
dictum of Millet LJ in Bristol and West Building Society —v- Mothew [1998] Ch 1 at
page 18, approved by the Privy Council in Arklow Investments Ltd.-v- Maclean
[2000] 1 WLR 594 at 599G:

“A fiduciary is someone who has undertaken to act for or on behalf of
another in a particular matter in circumstances which give rise to a
relationship of trust and confidence. The distinguishing obligation of a
fiduciary is the obligation of loyalty. The principal is entitled to the single-
minded loyalty of his fiduciary. This core liability has several facets. A
fiduciary must act in good faith; he must not make a profit out of his trust;
he must not place himself in a position where his duty and his interest may
conflict; he may not act for his own benefit or the benefit of a third person
without the informed consent of his principal. This is not intended to be an
exhaustive list, but it is sufficient to indicate the nature of fiduciary
obligations. They are the defining characteristics of the fiduciary. As Dr.
Finn pointed out in his classic work Fiduciary Obligations (1977), p. 2, he is
not subject to fiduciary obligations because he is a fiduciary; it is because
he is subject to them that he is a fiduciary.”

53. Before approving that passage however, Henry J ( at page 598, giving the judgment
of the Board) opined more concisely as follows:

“The description of the duty under consideration as being one of loyalty
was not seen by Mr. Underhill as being the most appropriate one, but
for present purposes it is convenient to label it in that way. In the
present context, the concept encaptures a situation where one person is
in a relationship with another which gives rise to a legitimate
expectation, which equity will recognise, that the fiduciary will not
utilise his or her position in such a way which is adverse to the interests
of the principal. An example of the obligation relevant to the present
case is not to exploit or take advantage of the position of fiduciary at the
expense of the principal. The existence and the extent of the duty will be
governed by the particular circumstances.”
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54.

55.

56.

57.

In his closing submissions, Mr. Woloniecki contended that (a) Prucha was merely a
messenger, and (b) that an investment advisor was not a fiduciary. However no or no
coherent answer was put forward to the following factual propositions which 1 find
that the Plaintiffs have proved. Walsh and Taal authorised Prucha, who held himself
out as acting on behalf of HBI, to establish an offshore corporate structure into which
the two Plaintiffs would place their valuable assets. This offshore structure would be
controlled by nominee directors, most notably Coombes, who served as an officer of
the key companies Boomer (which held the assets formerly owned by Walsh and
Taal) and Extant (the trading advisor, owned and/or controlled by HBI). Coombes
was an officer of HBI and admittedly received his directions in managing all three
companies from Prucha and/or the Toronto Defendants.

It follows that (a) Walsh and Taal placed considerable trust in Prucha and/or HBI in
placing their assets under their control, subject to specific guidelines; (b) Prucha
and/or the Toronto Defendants and/or HBI, in instructing Coombes with respect to the
management of Boomer (as distinct from Extant), placed themselves in a position in
which there was a conflict of interest between their own commercial interests
(personally and/or through HBI and Extant) and those of Boomer and Walsh and
Taal as Boomer’s ultimate beneficial owners. This was manifestly a situation in
which Walsh and Taal expected the persons who they entrusted with managing their
assets to loyally follow their principals’ key mandates; (c) Coombes as an officer of
Boomer owed duties to Boomer which were distinct from and which potentially
conflicted with his duties to Extant and HBI. In my judgment Coombes clearly owed
fiduciary duties to Boomer as its officer and principal agent.

| further find as a fact that HBI owed fiduciary duties to Walsh and Taal flowing from
its role as their actual or de facto agent in establishing the entire offshore structure
and, in particular, Walsh and Taal’s assets and the companies created to hold such
assets. Of course, HBI may not have assumed fiduciary obligations when providing
ordinary banking services, nor indeed when indirectly controlling ordinary corporate
administration functions. But in agreeing to establish an offshore structure which
entailed Walsh and Taal placing their assets into companies which HBI would control
on their behalf (i.e by providing its own manager, Coombes, to be the manager of
Boomer), HBI in my judgment became a fiduciary of Walsh and Taal to the extent
that it was trusted to ensure that Boomer would be managed consistently with the
interests of Walsh and Taal and, most importantly, within the parameters of the
mandate Walsh and Taal gave HBI (through the July 23, 1997 and August 28, 1997
letters from Hindle and the Plaintiffs themselves), unless otherwise agreed.

It was argued by the Defendant that HBI played no role save as a banker opening
accounts and receiving and disbursing funds. The mere fact that at an initial meeting
with Prucha he presented an HBI card is not conclusive. What is more persuasive, to
my mind, is the fact Hindle and Walsh and Taal communicated with Prucha at HBI’s
address. When Prucha on August 26, 1997 sent a chart showing the offshore
structure, he did so using HBI’s letterhead which displays what appears to be HBI’s
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Antigua address. Hindle’s letter confirming what was agreed and the Allington and
Wooden Shoe mandate letters, respectively, expressly contemplated that (a) HBI was
responsible for establishing and managing the offshore structure, and (b) that the basis
of the T-bill trading had been “agreed with HBI”. The suggestion that Prucha was
not, at this stage at least, acting as HBI’s agent would be inconsistent with all the
available evidence. And Prucha was not called as a witness to advance any positive
case as to how this evidence could be interpreted in an alternative manner. When
Walsh was cross-examined, it is true, the impression he conveyed (very credibly) was
that he was unsure at the time as to whether or not he had contracted with HBI:

“ Q. Yes. Well, in any event, the
trading structure that was put in place, which
Mr. Hindle put in place, does not contain any
contract between you and Horizon. That's
correct, isn't it?
A. That's correct.
Q. Yes. Now --
A. Actually, Mr. Woloniecki, can | step
back for one moment on that answer?
Q. Well --
JUSTICE KAWALEY: I think the
witness should be allowed to --
Q. If there's something you want to
say, then please say it.
A.  Well, I guess when I -- the
structure that was proposed by Mr. Prucha and
the -- | believe this letter is to Mr. Prucha

at HBI Bank, so, | mean, I'm -- | believe that
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58.

59.

60.

the structure that we were proposing and the
structure that we agreed upon in the agreements
that we signed all went to HBI Bank. So |

don't know if this is -- if this is a

contractual agreement with HBI Bank.

Q. I'mnot going to pursue that.”

But Walsh’s own tentativeness on what is essentially a legal issue was consistent with
his general fuzziness about the technicalities of the corporate arrangements and his
adamant testimony that he trusted Hindle and Hutchings to exercise their minds about
such details. It is also true that confusion may have been created because Prucha also
at some early juncture produced business cards for two other Toronto-based
companies, one of which was DBM. But the fact that Prucha had links with other
corporate entities yet corresponded with the Walsh and Taal on the apparent basis that
he was acting for HBI merely strengthens the inference that Prucha was in fact acting
at all material times on HBI’s behalf. As Mr. Hargun rightly submitted, under
traditional agency principles, when a principal permits someone to hold themselves
out as their agent without dissent, the apparent principal will be bound. And the
contemporaneous documents all clearly suggest that HBI played a pivotal role in (a)
proposing the offshore structure, (b) assuming responsibility at the outset for creating
the offshore structure, and (c) giving instructions to Coombes (initially at least) as to
carrying out the investment mandate of Walsh and Taal.

In my judgment, HBI entered into a fiduciary relationship with Walsh and Taal and
Boomer because it agreed to manage their assets, which were to be kept separate from
HBI and Extant’s assets, subject to certain broad guidelines through a structure over
assets of which Walsh and Taal had relinquished operational legal control. The
position might well have been different if Walsh and Taal were to serve as directors
of Allington, Wooden Shoe and Boomer, and placed no real trust in HBI at all.
Although it was contemplated at one stage that the Shares would be beneficially
owned by Walsh and Taal and merely loaned to Allington and Wooden Shoe, | am
satisfied that in the event the Shares were actually transferred to these entities. HBI in
substance agreed to manage the corporate entities holding Walsh and Taal’s assets
according to their specific mandate. It is obvious that Walsh and Taal were extremely
anxious about the security of their capital and were extremely risk averse. In these
circumstances HBI’s implied agreement to follow their instructions with respect to
the type of investment activity they authorized in the August 28, 1997 mandate letters
was a fiduciary obligation.

Even if HBI did not assume any fiduciary duties towards Walsh and Taal, and Prucha,
in promoting and implementing the creation of the scheme, was merely operating as a
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free-wheeling marketing consultant (the only job description with which he is
identified as regards HBI), | would in any event (and more decisively) find as
follows. It is clear that he and the Toronto Defendants collectively (who it is admitted
gave instructions to Coombes in his capacity as officer of HBI and Boomer) owed
Walsh and Taal and/or Boomer a fiduciary obligation to act in the Plaintiffs’ interests
as opposed to their own. One would ordinarily expect the ultimate beneficial owners
of a closely held company to give instructions to nominee shareholders and directors
and/or officers. Walsh and Taal chose to give a clear mandate as to what activities
their companies were to engage in, and agreed that Prucha (if not HBI) should give
operational instructions on their behalf. Prucha and/or the Toronto defendants (if not
HBI) assumed a position similar (in practical, if not technical terms) to an agent or
trustee managing assets they do not beneficially owned on behalf of a principal or
beneficiary. It may be right that the investment advisory services provided gave rise
to no fiduciary obligations, but this is an entirely different matter.

61. | find that Prucha and the Toronto Defendants as regards their express and/or implied
agreement to give instructions to Coombes with respect to Boomer and its assets on
behalf of Walsh and Taal (but not otherwise) were even more clearly than HBI itself
“in a relationship with another which gives rise to a legitimate expectation, which
equity will recognise, that the fiduciary will not utilise his or her position in such a
way which is adverse to the interests of the principal.”®

Findings: did HBI breach or knowingly assist in the breach of a fiduciary duty owed
to the Plaintiffs or any of them?

62. Having found that (a) the First and Second Extant Loans were not authorised by the
TSA and/or Walsh and Taal, and (b) that fiduciary duties were owed to the Plaintiffs
by HBI and/or Prucha and/or the Toronto Defendants, and by Coombes to Boomer, it
follows logically that some breach of fiduciary duty occurred. The Defendant’s broad
contention is that even if Prucha and/or the Toronto Defendants knew that these
transactions were unauthorised, their knowledge cannot be attributed to HBI. It was
further contended that there is no basis for any finding that Coombes, in his capacity
as an officer of either Boomer or HBI, knew that any breach of fiduciary duty
occurred.

63. It is, however, first necessary to determine what breaches of fiduciary duty occurred
before one can determine the somewhat difficult question of whose knowledge can be
attributed to whom.

The position of Prucha and/or the Toronto Defendants

64. | find that the decision to enter into the Pledge Agreement and the First and Second
Loan Agreements, raising monies which were invested on behalf of Extant in passive
investments with Irwin and Hamilton, reached without Walsh and Taal’s express or
implied consent, involved a breach of the fiduciary duty assumed when the offshore

8 Arklow Investments Ltd.-v- Maclean [2000] 1 WLR 594 at 598 (PC).
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structure was created only to invest Boomer’s assets in Boomer’s name and in daily
trading in T-bills through Lehman Brothers. It is admitted that this decision was made
by the Toronto Defendants and/or Prucha who instructed Coombes to execute the
various documents required for these transactions on Boomer’s and Extant’s behalf,
without informing Walsh and Taal. So Prucha and/or the Toronto Defendants clearly
breached their fiduciary duty to Boomer and/or Walsh and Taal only to invest
Boomer’s assets in accordance with the agreed investment scheme. Having regard to
the formality with which the scope of authority to invest was defined (the mandate
letters backed up by the TSA), such a dramatic change of course should not have been
embarked upon without Walsh and Taal’s written instructions. This duty subsisted
after Walsh and Taal’s assets were placed into the offshore structure because it arose
from the implicit decision of Walsh and Taal to trust Prucha and the Toronto
Defendants to operationally control not only their own company (Extant) but also the
companies controlled by Walsh and Taal both indirectly (Boomer) and directly
(Allington and Wooden Shoe) as well.

The position of HBI as a primary actor

65.

66.

67.

There is no or no clear evidence that HBI was involved in allegedly illicit investment
decisions or indeed that Prucha, after promoting and directing the establishment of the
offshore structure, was acting on behalf of HBI in giving ongoing instructions to
Coombes in relation to Boomer. The decision to invest Boomer’s assets for the
benefit of Extant was not, on the evidence, a decision made by HBI even though
HBI’s ultimate beneficial owners apparently stood to benefit through their interests in
Irwin and Hamilton. If HBI did make the operative decision, it would have been in
breach of its own fiduciary obligation to comply with the terms of the mandate given
by Walsh and Taal on August 28, 1997. But there is no cogent evidence HBI played a
primary role in this regard.

It is clear that HBI was involved in establishing the offshore structure, but far less
clear that HBI ought properly to be deemed to have been giving instructions to
Coombes in his capacity as a director of Boomer. It is admitted that Prucha and/or the
Toronto Defendants instructed Coombes at all material times; it does not follow that
Prucha was in this respect acting as HBI’s agent. No evidence, for instance, of
instructions being received from Prucha on HBI letterhead in November 1998 and
subsequently was seemingly found or, in any event, produced. Executing the
November 1998 transactions and the subsequent Extant Loans did not constitute any
actionable breach of fiduciary duty on HBI’s part.

Nevertheless, for the reasons set out in my findings as to the knowledge of Coombes
set out below, and subject to one important caveat, it is clear that HBI breached its
fiduciary duty to Walsh and Taal and/or Boomer to ensure that Boomer’s assets were
invested in a particular manner after the impugned transactions took place by (a)
assisting in the dissipation of the proceeds of the Extant Loans, and (b) concealing the
fact that Boomer’s assets had been pledged to LBSA and subsequently lost. This
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breach of duty only clearly occurred if the requisite knowledge can be imputed to
HBI, so the position of HBI as a primary actor or as a party providing knowing
assistance is (in terms of the seriously contested facts) effectively the same.

The position of Coombes

68.

69.

70.

Did the impugned transactions constitute a breach of fiduciary duty on Coombes’
part? Subject to the implications of any bye-law indemnity which may have operated
in the director’s favour, this question must be answered decisively in the affirmative.
Although any such breach of fiduciary duty may not fairly be relied upon by the
Plaintiffs, his knowledge is relevant for the purposes of Walsh and Taal’s initially
pleaded claims.

I find that Coombes knew or ought to have known that the November 1998
transactions constituted a breach of the TSA which he executed on behalf of Boomer.
Paragraph 20 of the Re-re-Amended Defence states as follows: “It is admitted that the
officer and director in respect of Boomer.” | find that the scope of this limited
authority was defined, to Coombes’ personal knowledge, by the TSA which he
executed on behalf of Boomer. When Coombes was instructed by the Toronto
Defendants or Prucha to execute the First and Second Loan Agreements and the
Pledge Agreement, he must have known either actually or constructively that
Boomer’s assets were being used for purposes beyond the scope of the TSA. If
Coombes had been a witness, he might have been able to displace the prima facie
case raised by the evidence against him that he acted in breach of his fiduciary duties
to Boomer as, apparently, its sole director. This would have been a difficult task,
because he would have to explain on what objectively reasonable grounds he believed
any representations made to him by the Toronto Defendants (or any of them) to the
effect that Walsh and Taal wished Boomer to modify the terms of the TSA in such a
significant manner.

| find that Coombes knew or must have known by November 1998, if not earlier, that
the ultimate clients of Boomer were Walsh and Taal, through Allington and Wooden
Shoe. It seems highly improbable that Coombes would have not have been privy to
the August 28, 1997 mandate letters which on their face gave HBI and Prucha “a
formal mandate to instruct (according to what follows hereafter) Mr. Kevin Coombes,
as the designated representative of the Nominee Shareholder of the abovementioned
Company [Allington/Wooden Shoe] on behalf of the undersigned as the beneficial
owner of all the authorized and issued shares of the Company”. Coombes knew or
must be deemed to have known that there was a potential conflict between the
interests of HBI, which was managing the offshore structure for reward, and the
interests of Walsh and Taal who had entrusted Coombes as their nominee to manage
their investment vehicles within clearly defined guidelines. HBI was providing
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ordinary banking services to Walsh and Taal’s companies, but Extant was earning
trading fees as well. The mandate letters most significantly contemplated that
Coombes would use the Shares “to purchase and trade U.S. Government Treasury
Bills on a daily basis, the whole more fully in accordance with the trading
instructions which [Boomer] shall issue to [Extant] and upon the terms and
conditions already agreed upon with HBI”. It was envisaged from the outset that
Coombes would be the operational agent for both the Trading Company and the
Trading Manager.

71. Coombes in his capacity as a nominee director of Boomer in any transactions with
Extant (of which he was also a director) should have taken scrupulous care to ensure
that he acted at all material times within the best interests of Boomer. Since the
implicit purpose of Coombes’ mandate, as spelt out in the August 28, 1997 letters and
the TSA itself, was to resolve any potential conflicts between his duties as an officer
and/or director of Boomer and Extant respectively (broadly speaking, if the mandate
was honoured, no substantial conflicts would likely arise), his primary duty to
Boomer was to ensure that he dealt with Boomer’s assets in accordance with the
terms of the mandate. The contractual arrangements even reduced the possibility of
conflicts over fees, because the formula was based on the value of assets which would
primarily be determined by statements issued by an independent third party, Lehman
Brothers. Assuming Bahamian law to be the same as Bermuda law, Coombes owed
the following fiduciary duties to Boomer as a matter of statute and/or common law:

“97 (1) Every officer of a company in exercising his powers and
discharging his duties shall —

(@) act honestly and in good faith with a view to the best
interests of the company; and

(b) exercise the care, diligence and skill that a reasonably
prudent person would exercise in comparable circum-
stances.” ®

72. In my judgment, it is clear that Coombes was at the very least negligent in personally
executing the Pledge Agreement together with the First and Second Extant Loan
Agreements on behalf of both Boomer and Extant and making the subsequent
investments in Irwin and Hamilton without obtaining written confirmation from
Walsh and Taal that they wished to modify the investment restrictions embodied in
the TSA and the earlier mandate letters. If, as the evidence suggests, he simply
followed Prucha’s and/or the Toronto Defendants’ routine instructions in departing
from the mandated investment regime in such a dramatic way, this constituted a
breach of his fiduciary duty to Boomer.

% Companies Act 1981.
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73.

74.

75.

76.

Mr. Woloniecki complained that the Defendant was not afforded an opportunity, by
the late joinder of Boomer, to consider the implications of Bahamian law and any
possible bye-law indemnity granted to Boomer’s directors and operating in Coombes’
favour. It seems to me that the effect of any indemnity is essentially the same
irrespective of whether the breach of fiduciary claimant is Boomer or Walsh and Taal.
However, before the re-re-amendments at trial, no plea that Coombes breached a
fiduciary duty owed to Boomer was explicitly made. Accordingly, this point did not
receive the benefit of full argument.

I am bound to assume that Bahamian law, like Bermuda law, permits companies to
grant bye-law indemnities in respect of all breaches of duty by directors and officers
falling short of deliberate dishonesty in the absence of contrary evidence of foreign
law. Section 98 of the Bermudian Companies Act provides as follows:

“98 (1)Subject to subsection (2), a company may in its bye-laws or in any
contract or arrangement between the company and any officer, or any
person employed by the company as auditor, exempt such officer or
person from, or indemnify him in respect of, any loss arising or
liability attaching to him by virtue of any rule of law in respect of any
negligence, default, breach of duty or breach of trust of which the
officer or person may be guilty in relation to the company or any
subsidiary thereof.

(2)Any provision, whether contained in the bye-laws of a company or
in any contract or arrangement between the company and any officer,
or any person employed by the company as auditor, exempting such
officer or person from, or indemnifying him against any liability which
by virtue of any rule of law would otherwise attach to him in respect of
any fraud or dishonesty of which he may be guilty in relation to the
company shall be void.”

Assuming Boomer’s domiciliary law to permit such indemnities to be given, I am
unable (in the absence of positive evidence to this effect) to find that Boomer’s bye-
laws do not in fact limit the liability of directors in a manner which is standard under
most Bermudian bye-laws. Accordingly, an ordinary breach of fiduciary duty
involving negligence or even deliberation but falling short of fraud or dishonesty
would not give rise to any director liability for Coombes in his capacity as a director
of Boomer. The true position may very well be that Bahamian law permits bye-law
indemnities which excuse only ordinary breaches of duty involving no more than
negligence, and does not permit companies to exclude liability for deliberate breaches
of duty falling short of fraud and dishonesty. But, in the absence of evidence as to
Bahamian law, | am bound to presume that it is the same as Bermuda law.

Mr. Hargun made the highly persuasive argument that if Coombes in his capacity as a

director of Extant or HBI knew that Boomer was being defrauded, such knowledge
would properly be attributable to him in his capacity as a director of Boomer. Because
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77.

a director of Boomer who learned that Boomer was being defrauded would have a
duty to report this fact to the company. But this does not adequately meet the
complaint that the question of whether or not Coombes acted dishonestly in his
capacity as an officer of Boomer is not an issue which the Defendant had a fair
opportunity to meet and, accordingly, has been adequately addressed by the evidence
placed before the Court. Further, for the reasons which will hopefully become
apparent below, the complexities of the legal relations between HBI and Boomer
make it difficult to conclude that it is clear that Coombes acted dishonestly as a
director of Boomer in any event.

So any claim for breach of a fiduciary duty owed by Coombes as a director to
Boomer in my judgment has not been proved to the high standard required for
proving allegations of fraud or dishonesty.

Did HBI knowingly assist Prucha and/or the Toronto Defendants in his/their breach of
fiduciary duty?

78.

79.

80.

On the facts it is clear that HBI actually assisted Prucha and/or the Toronto
Defendants in breaching the fiduciary duties owed to Walsh and Taal with respect to
how Boomer’s assets would be invested. HBI did this principally by providing
banking services to Extant which facilitated its deployment of the funds obtained
through the First and Second Extant Loans and the Pledge Agreement. What HBI
hotly disputes is whether, principally for legal reasons, it is permissible to attribute to
it the requisite knowledge of any such breaches of fiduciary duty in which it was not
primarily involved. The crucial question which arises, in law and on the facts, is
whether HBI knowingly assisted Prucha and/or the Toronto Defendants in their
breach of fiduciary duty.

The central area of factual enquiry has two dimensions to it. Firstly, did Coombes as
an officer of HBI know that Prucha and/or the Toronto Defendants had breached their
fiduciary duties to the Plaintiffs at any material time? And, secondly, may Prucha’s
and/or the Toronto Defendants’ knowledge that he/they was/were breaching his/their
fiduciary obligations to Walsh and Taal and/or Boomer by placing Boomer’s assets
into unauthorised investments properly be attributed to HBI as respects HBI’s own
admitted dealings with (or simply receipt of) the proceeds of the unauthorised
transactions? It is accepted that Coombes was at all material times an agent of HBI,
and that any knowledge he acquired as an agent of HBI may be attributed to HBI. It is
disputed that the knowledge of Prucha and the Toronto Defendants is attributable to
HBI merely because they gave instructions to Coombes as the chief operating officer
of the Defendant.

The Plaintiffs allege that the Toronto Defendants are the directing or guiding minds of
HBI and that their knowledge is attributable to HBI as a result. The Defendant
submits that this analysis is simply illogical, because (a) it is based on the premise
that Coombes and HBI are the Toronto Defendants’ agents, and (b) the knowledge of
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an agent can be imputed to his principal, but not vice versa. In the Defendant’s
Skeleton argument, the following submissions are advanced:

“67. The admitted facts are that all material times:
(1)Mr Coombes was an officer of HBI.

(2)Mr Coombes was the ““guiding or controlling mind” of HBI
(the precise legal meaning of that expression will be explained
immediately below).

(3)Mr Coombes acted in relation to the various transactions that
gave effect to the scheme at the direction of Mr Prucha and Mr
Edwards.

68. The expression “guiding or controlling mind” is a paraphrase of
“directing mind and will” (Lennard’s Carrying Co. Ltd. v. Asiatic
Petroleum Co. Ltd. [1915] A.C. 705, 713, per Viscount Haldane LC). As
Lord Hoffmann explains in Meridian Global Funds Management Asia Ltd.
v. Securities Commission [1995] A.C. 500, at 506-507, the casual use of
that expression tends to obscure the true legal nature of the rules of
attribution of the acts of individuals to corporations. The rules of
attribution, which Lord Hoffmann identifies, are of two kinds: primary
rules (which are derived from the company’s constitution), and secondary
rules (the principles of agency and vicarious liability).

69. Lord Hoffmann says (Meridian Global at pp. 506H-507B, emphasis
added):

“... a reference to a company ‘as such’ might suggest that there is
something out there called the company of itself which one can
meaningfully say that it can or cannot do something. There is in fact
no such thing as the company as such, no ding an sich, only the
applicable rules ... The company’s primary rules of attribution
together with the general principles of agency, vicarious liability and
so forth are usually sufficient to enable one to determine its rights and
obligations.”

70. Following an analysis of Lennard’s case, and subsequent authorities, Lord
Hoffmann concluded as follows (Meridian Global at p. 511B-C):

“Their Lordships ... think ... that the difficulty has been caused by
concentration on that particular phrase rather than the purpose for
which Viscount Haldane L.C. was using it. It will often be the most
appropriate description of the person designated by relevant
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attribution rule, but it might be better to acknowledge that not every
such [...] rule has to be forced into the same formula.’

71. It is clear from Lord Hoffmann’s analysis of the authorities that, in each case,
the court was considering the question whether or not, for the purpose of some
statute imposing liability, the acts of a particular natural person were to be
attributed to the company in accordance with the rules of attribution. Once the
Court has concluded that the acts of that person are attributable to the company,
he may then be described as the “directing mind and will” of the company’, but
that is a convenient label which may be attached to the person after the fact.
There is no legal concept or doctrine of “directing mind or will’, independent of
the rules of attribution. Indeed, as Lord Hoffmann has pointed out, the use of the
label serves only to obscure the legal analysis, which involves the application of
the rules of attribution to the particular facts and the statute under consideration.
As Lord Hoffmann puts it, it is important to appreciate that, ‘the question is one
of construction rather than metaphysics ...” (Meridian Global at p. 511C)”

72.The Defendant’s admission that Mr Coombes was the ““guiding or controlling
mind” of HBI, is no more than a shorthand statement of the legal conclusion that
as an officer, and hence agent, of HBI, the acts of Mr Coombes (when he is acting
in the capacity of an officer/agent of HBI) and his knowledge (insofar as it has
been acquired in his capacity as an officer/agent of HBI) are attributable in law
to HBI.

73.The Plaintiffs’ pleaded assertion that Messrs Prucha and Edwards were the
“guiding or controlling minds” of HBI because they directed the actions of Mr
Coombes with respect to the scheme is fallacious as a matter of logic and of law.
Mr Coombes was the officer/agent of HBI, his acts (and his knowledge) when
acting in that capacity are therefore attributable to HBI under the principles of
corporate attribution / agency law: (see Meridian Securities, above).

74.The fact that Mr Coombes acted, in relation to the execution of the scheme,
under the direction of Mr Prucha or Mr Edwards, does not make them the agents
of either Mr Coombes or HBI. Even if the Court concludes that Mr Coombes was
acting, in effect, as the agent of Messrs Prucha and Edwards in giving effect to
the scheme, agency law imputes the knowledge of the agent to his principal, not
vice versa. “The general rule of agency law is that any knowledge acquired by an
agent whose business it is to receive information during the course of transaction
effected on behalf of his principal, is deemed to be known by the princicpal."
(O’Neill & Woloniecki, The Law of Reinsurance in England and Bermuda 2" Ed.,
para 9-30 — cited with approval by Kawaley J in Leisure Time Ltd v. Cox Hallett
Wilkinson [2005] Bda L.R. 61, at p. 9)”

81. The Skeleton Argument proceeded to make the additional point that unless the entire
corporate structure was found to be a sham from the outset so that the Court could
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pierce the corporate veil, mere control by the Toronto Defendants was insufficient to
warrant imputing their knowledge to HBI by virtue of fundamental principles of
separate legal personality between a corporation and those who own or control it.
These submissions appeared on their face to be sound. But the Plaintiffs’ Closing
Submissions provided an equally cogent alternative view of the applicable legal
landscape:
“42.In its written submissions (168), HBI continues to advance an argument that
the rules relating to attribution of knowledge are exclusively of two kinds:
primary rules (which are derived from company's constitution) and secondary
rules (the principles of agency and vicarious liability). For this proposition,

HBI relies upon Meridian Global Funds (HBI's authorities, Tab 16). However,

as the Meridian case itself shows, the primary and secondary rules are not
exhaustive. The headnote itself says "But that, in exceptional case, where the
application of those principles would defeat the intended application of a
particular provision to companies, it was necessary to devise a special rule of
attribution to determine who's act or knowledge or state of mind was for the
purpose of that provision to be attributed to the company”. At page 507, Lord

Hoffmann, stated:-

‘The company's primary rules of attribution together with the general
principles of agency, vicarious liability and so forth are usually
sufficient to enable one to determine its rights and obligations. In
exceptional cases, however, they will not provide an answer... In such
a case, the Court must fashion a special rule of attribution for the
particular substantive rule™...”

82. The correct legal position, in my judgment, may be summarised as follows. I find that
that primary source for determining whose knowledge may be attributed to a
company is the company’s constitution, and that where a company is managed by one
or two individuals without Board formalities, such individuals may be treated as the
directing mind and will of the Company. The secondary source is the general law of
agency and/or vicarious liability. Thirdly (in exceptional cases where the ends of
justice would be defeated by the inapplicability of the primary and secondary rules-
e.g where a criminal statute applies to a company or where a company is in reality
being controlled by an individual who is neither an officer nor an agent), the alter ego
or guiding and directing mind principle may come into play by way of default in
respect such persons as well. Whose knowledge is attributed to what corporate
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vehicle primarily turns upon an analysis of the facts and, in particular, which actor
played what role in relation to the relevant transactions.

The knowledge of Coombes

83.

84.

85.

| have already found that Coombes knew or ought to have known when he pledged
Boomer’s assets that the Extant Loans fell outside of the scope of (a) the initial
mandate provided by Walsh and Taal to Allington and Wooden Shoe, and (b) the
mandate agreed between Boomer and Extant under the TSA. | also find that he
probably knew in November 1998 that Prucha and/or the Toronto Defendants and/or
HBI had breached his/their fiduciary obligations to Walsh and Taal by unilaterally
deciding without Walsh and Taal’s consent or even knowledge to (a) invest Boomer’s
assets otherwise than in daily trading of T-bills, (b) to invest otherwise through
Lehman’s in entities over which they had some control, and (c) to invest otherwise
than on a “fully disclosed basis” in Boomer’s own name.

Irwin Government Arbitrage Fund Ltd. (“Irwin”) was capitalised with the US$ 15
million dollars raised by the First Extant Loan. According to the Irwin affidavit, the
deponent believed based on discussions with Presnail that these monies belonged to
or were controlled by that Toronto Defendant. After executing the November 1998
documents, including the November 18, 1998 subscription agreement in respect of
Extant’s US$15 million cash investment in Extant, Coombes in his capacity as an
officer of Extant made written requests (confirming earlier verbal requests to Irwin
from Presnail) for nearly US$10 million to be transferred from Irwin to Extant’s
account with HBI, between 1999 and 2000. According to Irwin’s January 13, 2000
Performance letter, the return since inception on the investment was 8.08%. It is
unclear precisely when the Irwin trading losses occurred in the winter and spring of
2000, but Coombes signed a liquidation agreement on behalf of Extant with Irwin on
April 6, 2000. Extant was initially from December 1998 a 100% shareholder of Irwin,
but from May 1999 until its liquidation in 2000 Extant was a 97% shareholder.

Irwin addressed its correspondence to Coombes as an officer of Extant to a Bahamian
address with the facsimile number “242-328-5155", the same number appearing on
the Extant letterhead used by Coombes in corresponding with Irwin. It appears that
during 1999, commencing January 24, 1999, doctored Lehman Brothers statements
(for periods ending December 31, 1998 to December 31, 1999) purporting to show
that Boomer’s assets were intact and had not been pledged were faxed from this same
number to Walsh and Taal’s advisors. Coombes’ instructions on behalf of Boomer for
Lehman Brothers to move the assets out of the investment account and into the
Collateral Account was sent by Coombes on November 30, 1998 from the same fax
number. The true value of Boomer’s account with Lehman’s was $2.10 at year end
1998; the admittedly doctored statements showed a net value of nearly US$23
million.
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86. On February 18, 1999, Coombes faxed on behalf of Extant instructions to Lehman
Brothers to transfer $3,665,000 (part proceeds of the Second Lehman Loan) to
Hamilton using this same fax number, which I find was a fax number used by him
generally during the period 1998 to 1999. A similar sum was admittedly deposited
with HBI in Bermuda for the account of Extant between December 27, 2001 and July
2004. Further smaller loans were taken out in or about 2000, seemingly using the
same pledged assets as security. By 2001, however, it appears that Coombes was
using a different fax number. He gave the following fax number as part of his contact
details to the SVG OFA in his capacity of Vice-President of HBI on July 17, 2001:
“242-323-3975”. An admittedly doctored Lehman’s statement was apparently sent
from this same fax number on August 13, 2002. It is formally admitted that Edwards
sent these doctored statements to Walsh and Taal, but the evidence suggests that
Coombes knew or must have known that these statements were being sent. On
October 28, 1998, Coombes had written BCB requesting that all HBI bank statements
be sent to his Bahamian address. So on behalf of HBI he would have had notice of the
various deposits made into HBI’s BCB account.

87. By June 2001, it is admitted that LBSA had sold off all Boomer’s pledged assets.
Coombes, in his capacity as director of Extant and Boomer and the person with whom
Lehman’s communicated reference the loans, must have known of this fact. As part
of the Pledge Agreement, Boomer apparently had to satisfy Extant’s lender that
Boomer was receiving consideration for pledging its assets. On November 27, 1998,
Coombes signed on behalf of both Boomer and Extant a one- page “Reimbursement
Agreement”. This agreement provided for (a) Extant to pay Boomer an incentive
fee, (b) to reimburse Boomer if the pledged assets (or any of them) were liquidated by
the lender, and (c) purported to grant Boomer a first in priority security interest in the
loan proceeds. So Coombes knew as a director of both Boomer and Extant by June
2001 that (a) Walsh and Taal were being deceived by Edwards as to the security of
their investment since 1999, and (b) that save by taking recovery action against the
loan proceeds primarily held by HBI with BCB in Bermuda, the entirety of their
original capital (and Boomer’s assets) had been lost. And, as soon as Coombes
executed the Reimbursement Agreement in November 1998 (assuming it was not a
sham agreement), he knew or must be deemed to have known that, until Boomer’s
obligations under the Pledge Agreement had been discharged, Boomer had a security
interest in the loan proceeds.

88. Coombes was at all material times the Vice —President of HBI responsible, inter alia,
for filing the licensed bank’s financial statements. Its audited statements for the
period ending September 30, 1998 revealed a $20 million loan to an investment
company incorporated in The Bahamas which was secured by that company’s
assets'®. The loan was shown as having been reduced by sum $3 million in the
following year’s accounts, it being stated that the security was worth over $24
million. It is unclear what involvement Coombes had with these particular filings.
However, on April 16, 1999, having seemingly received draft quarterly statements
from Edwards that day, Coombes requested someone else to “file HBI Quarterly

19°B2 TAB-2, page 2.
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Report by Monday”. The largest item under “Assets” in the balance sheet in the un-
audited financials was a “Loan Receivable” of $21.2 million out of total assets of
$22.37 million. Prior to the First Extant Loan and until September 30, 2000, HBI
appears to have had cash and deposits of little more than $1 million according to its
audited financial statements. However, by financial year end 2001, these deposits had
risen to $2.2 million. By financial year end 2002, “cash resources” had risen to $6.5
million. According to the audited accounts for 2003, the cash was up to $6.7 million,
and the loans down to less than $2.7 million. On June 27, 2001, by which time
Coombes must have known as an officer of Boomer and/or Extant that Boomer’s
pledged assets had been sold by LBSA to settle Extant’s loan obligations, Coombes
on behalf of HBI wrote the bank’s auditors representing that Boomer still owned over
250,000 Microsoft shares worth nearly $15 million™. Similar correspondence was
sent to the auditors in December 2002.

89. Meanwhile Coombes was personally certifying HBI’s financial position to the OFA
and certified the accuracy of quarterly asset and liability reports for years 1999, 2001,
2002 and 2003*2. Boomer was identified as the debtor in respect of the loan which
constituted the majority of HBI’s assets from 1999. This purported loan by HBI to
Boomer was certified by Coombes as being secured by 250,000 Microsoft Shares in
December 1999 by which time all of Boomer’s Microsoft shares were, to Coombes
knowledge, pledged to LBSA to secure the various loans by LBSA to Extant. A
similar certification was made for the year ending 2000, with the forms seemingly
being faxed to Coombes by Edwards for Coombes’ signature. Coombes further
certified for the 2000 year that there were no “unsatisfactory assets”. For the quarter
ending June 30, 2001, by which time it is admitted LBSA had enforced its security
against Boomer’s assets including all its Microsoft shares, Coombes continued to
certify that HBI’s principal asset, a loan to Boomer, was secured by 250,000
Microsoft shares. Similar certifications were made until December 31, 2002. By
September 2003, however, the OFA filings omitted any reference to the Boomer loan
or to the Microsoft shares. This financial fancy footwork was seemingly achieved,
with Walsh and Taal enquiries about the state of their investment intensifying, by
Echo Ventures LP purportedly agreeing on June 26, 2003 “to accept the loan
receivable of Boomer Trading Company Ltd. with any and all underlying security
attached thereto as full redemption value for the 300 Class 1 Preferred Shares of
Horizon Bank International Ltd.”** Coombes signed the “Redemption Agreement”
on behalf of both HBI and Echo Ventures LP, the vehicle that was intended to be used
for the post-1998 modified offshore structure created for Walsh and Taal but which
was seemingly never actually used for its intended purpose.

90. It is possible that as part of the Echo Restructuring in the summer of 1998 in which
Coombes played an active part, HBI loaned Boomer approximately $20 million in
return for HBI preference shares which were sold as units in the limited partnership™*,

1 G2 TAB 4.

12 B2 TABS 12 et seq.

B H2TAB 1.

14 See Patterson Palmer April 1, 2003 letter to Walsh and Barnaby: A2 TAB 69.
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91.

92.

93.

It is possible that this loan was not expected to be actually repaid save through a share
redemption agreement as actually occurred. It was envisaged by Walsh and Taal that
the active trading would still continue in accordance with the TSA. As early as March
16, 2001 in a letter to DBM for the attention of Prucha and Edwards, which makes
reference to charges purportedly levied in respect of the “Echo Ventures trading
activity”, Hindle complained about continuing breaches of the TSA. So Coombes as
an officer of HBI from the summer of 1998 knew that Boomer’s assets, in particular
the valuable Microsoft shares, were (a) notionally at least, valuable security for HBI’s
loan to Boomer, and (b) in real terms central to the investment activity to be carried
out for the benefit of Boomer and its shareholders, in accordance with the TSA as
modified (if at all) by the Echo Restructuring. Once he executed the Pledge
Agreement and the Reimbursement Agreement on behalf of Boomer, as an officer of
Boomer (as HBI’s debtor) he clearly had a duty to inform HBI that the assets which
were being relied upon by HBI as security for its loan were (a) now pledged to LBSA,
in consideration for (b) a security interest in the Extant loan proceeds. HBI had an
interest in knowing not only that the Pledge Agreement had been entered into, but
also what happened to the Extant Loan proceeds.

All of this evidence shows not just that Coombes was aware that Walsh and Taal were
being deceived while Boomer’s assets were being invested with his active
participation in Irwin and Hamilton. Coombes himself in his capacity as Vice —
President of HBI participated in deceiving HBI’s auditors and the OFA by falsely
representing that Boomer’s assets were safe when he (a) knew that they were not and
(b) must have known that a breach of fiduciary duty owed to Walsh and Taal by the
persons whose instructions he followed had occurred or was occurring. Thus HBI
assisted Prucha and the Toronto Defendants in their breach of fiduciary duty by (a)
concealment while the proceeds of the Boomer assets were being dissipated, and (b)
by providing banking services through which that dissipation occurred. Coombes’
knowledge must in these circumstances be imputed to HBI, because HBI’s conduct
involving himself as its primary de jure and de facto agent makes any other
conclusion almost perverse.

It also seems probable that the references to the Microsoft shares still being held by
Boomer when in fact they had been sold were not simply included in the financial
statements to bolster HBI’s accounts for regulatory purposes. If the Echo
Restructuring involved issuing preference shares to an investment vehicle in which
Walsh and Taal had an interest, as appears to have been the case, they would most
likely have received copies of HBI’s audited financial statements. So HBI was clearly
an active participant in seeking to conceal, not just the investment losses as is
admitted, but any prior and ongoing breaches of fiduciary duty as well.

In these circumstances, and irrespective of whatever the position may be as between
HBI’s liquidator and its former director, | find that there is no justification, in the
context of the present proceedings, for holding that Coombes’ knowledge should not
be imputed to HBI on the grounds that HBI was itself a victim of the breaches of duty
complained of. As between Walsh and Taal on the one hand and HBI on the other,
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HBI was a perpetrator and they were victims. HBI was involved at the outset in
August 1997 in agreeing with Walsh and Taal how their assets would be invested if
they placed them into an offshore structure which HBI would create and manage.
HBI’s involvement was not just to provide banking services, but to provide a nominee
director (Coombes, its own principal employee) who would exercise legal control
(through Boomer) over the Shares. In addition HBI was involved (through its
affiliate, Extant, also operated by Coombes) in managing trading activities for
(ultimately) Walsh and Taal in accordance with both the August 28, 1997 letter
(actually dated August 15, 1997) and the TSA. In 1998, as part of the Echo
Restructuring, HBI apparently issued preference shares to Boomer in consideration
for a notional loan. In addition, Coombes was given further authority over Walsh and
Taal’s offshore investments through the new limited partnership structure which
Coombes seemingly also managed.

94. Putting aside the somewhat technical rules on the attribution of knowledge, in
commonsense terms HBI clearly knew that it was assisting Prucha and/or the Toronto
Defendants to breach their fiduciary duty to Walsh and Taal by receiving the proceeds
of the Extant Loans and concealing from its own auditors and the SVG OFA the true
status of Boomer’s principal assets. If HBI itself assumed a fiduciary duty to Walsh
and Taal and/or Boomer, it clearly knew that it was breaching these duties as well. It
was involved in promoting, creating and managing the offshore structure and there
can be no credible suggestion that Coombes (as effectively the sole officer of HBI,
Extant and Boomer) was expected to keep the knowledge that he acquired when
exercising these multiple agency roles in watertight compartments. On the contrary,
Walsh and Taal set up the offshore structure on the basis that HBI would be involved
in managing their corporate vehicles. The practical realities must form part of the
factual framework within which the technical rules of attribution must be applied.

95. As far as Coombes’ knowledge is concerned, paragraph 10(d) of the Re-re-Amended
Points of Defence provides as follows: “It is admitted and averred that at all material
times Kevin Coombes was the controlling and/or directing mind of HBI who acted
upon the instructions of the other individual Toronto Defendants.” The Court would
have been bound to reach this conclusion in any event because it is clear from all the
available evidence that Coombes was effectively HBI’s sole officer who acted,
seemingly without board of directors approval, on the instructions of one or more of
the Toronto Defendants. In El Ajou-v- Dollar Holdings plc [1994] 2 All ER 685,
Hoffman LJ (as he then was) gave a famous analysis of the rules of attribution in the
context of a case where the central issue was whether a director’s knowledge could be
imputed to a company in relation to a transaction in which he was not solely acting
for that company. He held that the fact that a director was merely *“acting on offstage
instructions”®® did not mean that he was not the directing mind of the company.
Because of the finding that the director was the directing mind and will of the
company in relation to the relevant transaction, no need to impute knowledge on the
more complex agency rules arose. As Hoffman LJ stated at the beginning of his
analysis:

15 page 702c.
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“There are two ways in which Mr. Ferdnand’s knowledge can be attributed
to DLH. The first is that as agent of DLH his knowledge can be imputed to
the company. The second is that for this purpose he was DLH and his
knowledge was its knowledge.”*°

96. The trial judge in El Ajou found that Ferdnand had acquired knowledge of the fraud
in 1986 in his capacity as a director of another company while he was a director of
DHL. At this stage DHL merely received certain monies to invest for a company
called Yulara. As the relevant transaction in which DHL was involved occurred two
years later, when he was no longer a director, the knowledge he had previously
acquired in a different capacity could not be imputed to DHL: [1993] 3 All ER 717 at
740c-743b. The Court of Appeal unanimously rejected this finding, with Hoffman LJ
holding:

“Once his knowledge is treated as being the knowledge of the company for
a given transaction, | think that the continues to be affected with that
knowledge for subsequent stages of the same transaction...And in my
judgment the subsequent acquisition of Yulara’s interest was sufficiently
connected with the original investment to be affected by the same
knowledge.”*’

97. The reasoning appears to be that once a person is found to be the directing mind of a
company, any knowledge they possess while acting in a relevant transaction on behalf
their company will be imputed to the company, irrespective of what capacity the
information was acquired in. | am fortified in this conclusion by the lucid summary of
the principles to be extracted from the El Ajou and related cases set out in Arden LJ’s
judgment in Stolzenberg and others-v-Mellon Trust Co. Ltd [2006] EWCA Civ 827 :

“So if the same man be secretary or director of two companies, knowledge
as secretary or director of the one company is not necessarily notice to the
other company. In order to make it notice it must be shown that it was his
duty to the first company to communicate the fact to the second and that
he was authorised by (or owed a duty to) the second company to receive it.
However, even if, because he has no duty to the first company to
communicate the fact to the second, his knowledge is not on this basis
notice to the second, it will be otherwise if, in relation to the transaction
concerned, his mind and will are the directing mind and will of the second
company. For this purpose different persons may for different purposes
satisfy the requirements of being the company's directing mind and will.”*®

98. Based on this analysis, | find that Coombes’ knowledge (acquired in his capacity as a
director of Boomer and/or Extant) that the monies received by HBI for the account of

16 page 701;.
7 pages 706j-707a.
18 Transcript page 25.
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99.

100.

101.

Extant from Irwin and Hamilton represented the proceeds of a breach of fiduciary
duty may be imputed to HBI in respect of its receipt and disbursement of the various
monies, as well as HBI’s misrepresentations to its auditors and the OFA. Accordingly
the Plaintiffs’ claim that HBI knowingly assisted a breach of fiduciary duty by Prucha
and/or the Toronto Defendants succeeds in terms of both (a) supporting their tracing
claim, and (b) supporting a claim for damages.

In case these primary findings on Coombes’ knowledge are held to be wrong, | will
indicate the conclusions | would have reached if | was required to apply traditional
agency principles. Applying traditional agency principles to a factual matrix in which
a single officer appears to be the directing mind of all of the key corporate actors
seems, to my mind, highly artificial. Nevertheless, the crucial questions in these
circumstances would be, applying Lord Hoffman’s analysis in El Ajou (at pages 702-
703), as follows. The Court would have to enquire whether: (a) HBI as Coombes’
principal had a duty to investigate or make inquiry about either (i) the status of
Boomer’s assets or (ii) the source of the Extant deposits, and employed Coombes to
make such inquiries; or (b) Coombes had actual or apparent authority to receive
communications including those containing information about the relevant breaches
of fiduciary duty.

There is no or no clear evidence that Coombes in his capacity as an officer of HBI
received any communications containing information about the pledging and ultimate
sale of Boomer’s assets. However, there is substantial evidence (summarized above)
indicating that Coombes was employed by HBI to report to its auditors and the
regulatory authorities on what the assets and liabilities of HBI were. Coombes was
specifically engaged to instruct the bank’s auditors and the OFA with respect to
Boomer’s assets which were purportedly securing the loan from HBI which
constituted HBI’s largest asset. Accordingly, if Coombes knew (as he undeniably did)
that (a) Boomer’s assets had by year-end 1998 been pledged to secure a loan to
Extant, and (b) by June 2001 had been sold, these were matters which he might be
expected to have informed HBI of so that HBI could discharge its duty to disclose the
true position to its auditors and the OFA. Or, to put it another way, although Coombes
did not acquire knowledge about the true status of Boomer’s assets in his capacity as
an agent of HBI, he was impliedly engaged by HBI to investigate the status of those
assets for accounting and regulatory purposes. He could only ascertain the status of
Boomer’s assets by reviewing Boomer’s relevant records (the Pledge Agreement, the
Reimbursement Agreement and the Lehman’s statements), and this was information
that Boomer (as, notionally, a substantial borrower) would have been expected to
provide to HBI on request. There is no real basis for concluding that, absent the duty
to investigate which has just been described, HBI had any discrete duty to investigate
the source of the various Extant deposits, however.

So applying agency principles, | would have reached the same conclusion that

Coombes’ knowledge of the relevant breaches of fiduciary duty should be attributed
to HBI in any event.
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Prucha’s and/or the Toronto Defendants’ knowledge

102.

103.

104.

105.

Having regard to the above findings that (a) the pledging of Boomer’s assets was
unauthorised and constituted a breach of fiduciary duty by Prucha and/or the Toronto
Defendants and/or HBI, and (b) the Toronto Defendants admittedly instructed
Coombes to execute the various impugned transactions, it follows that the Toronto
Defendants themselves had the requisite knowledge. But on what basis can this
knowledge be imputed to HBI? The Plaintiffs rely on the directing mind principle,
and alternatively submit that Prucha was HBI’s agent.

Mr. Hargun heavily relied upon the following dictum of Nourse LJ in El Ajou-v-
Dollar Holdings plc [1994] 2 All ER 685 at 699, which | adopt. After reviewing
various authorities, he opined:

“There are, it seems to me, two points implicit, if not explicit, in each of
these passages. First, the directors of a company are, prima facie, likely
to be regarded as its directing mind and will whereas particular
circumstances may confer that status on non-directors. Secondly, a
company’s directing mind and will may be found in different persons for
different activities of the company. It follows that Millet J’s unchallenged
conclusion that Stern, although neither a director nor an employee, was
the ‘moving force’ behind the company’s activities does not preclude a
finding that Ferdnand was the company’s directing mind and will in
relations to some activities.”

Based on the evidence, Prucha was the directing mind of HBI as regards (a)
marketing and “public relations” matters generally and, in particular (b)
communications with Walsh and Taal and their Toronto-based advisors and (c)
instructing Coombes. Edwards was the directing mind of HBI as regards the financial
and accounting matters, and instructing Coombes in this regard. Prucha contracted
with Walsh and Taal on behalf of HBI as to the operating guidelines and structure of
the offshore investment regime, so he was also HBI’s agent, although his status later
on is not necessarily so clear. The status of O’Connor and Presnail (their likely
beneficial interest in HBI apart) is less clear, as is the question of whether Edwards’
participation by telephone in a 2003 meeting with the OFA suggests that he was at
any material time HBI’s agent.

As far as any breach of fiduciary duty by Prucha himself and/or HBI is concerned, the
area of factual enquiry as to Prucha’s knowledge is almost indistinguishable from that
involved in determining whether a fiduciary relationship exists at all. The mandate
letters dated August 15, 1997 and sent to Prucha on August 28, 1997 are admitted to
reflect the contractual arrangements reached in respect of the offshore structure,
although it is denied that HBI was a party to them. The documentary record confirms
the evidence of Walsh that Prucha knew or ought to have known that he was being
entrusted with overseeing the management of Walsh and Taal’s assets within the
specific trading guidelines eventually reflected in the TSA. What is the evidence that
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Prucha knew that a breach of fiduciary duty either on his own part or on behalf of
HBI had occurred?

106. It is admitted that Coombes acted on the instructions of “the individual Toronto
Defendants” (paragraphs 8, 10(d), re-Re-Amended Points of Defence). Prucha is one
of the Toronto Defendants. In a May 28, 2002 letter to BCB, Coombes described
Edwards as HBI’s owner and stated that Edwards employed Prucha as one of two
“full time marketing representatives”'®. This is consistent with Prucha occasionally
describing himself as an HBI “marketing consultant” in his earlier dealings with HBI.
It is also consistent with Prucha being a full-time HBI employee that he typically
signed his name on HBI letterhead with no job title, as was the case with his HBI
business card. Under cross-examination by Mr. Woloniecki, Walsh confirmed for
the purposes of this trial the truth of evidence he had tendered to the Ontario Court
concerning representations made by Prucha in August 1997:

“ Q. Yes. Thank you. And I'm going to

move on to paragraph 24, Coombes' role as
nominee. At a meeting in August 1997, and this

is a meeting that's also referred to in your

witness statement, and we'll look at your

witness statement in a moment, | just want to
concentrate on what you tell the Ontario court about this meeting in April
2004.

At a meeting in 1997, Prucha

recommended to Hans and | and persuaded us that
we should direct him to appoint Coombes of HBI

as our nominee officer and director for each of
Allington, Wooden Shoe and Boomer. Prucha

persuaded us and assured us that, A, we should

direct Prucha to instruct Coombes, as our

¥'H1 TAB 2 page 4.
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nominee, to implement the offshore structure
according to a specific written mandate; two,
to borrow money from Boomer on margin loans
from Lehman's, secured against our shares and
assets held in Boomer's name in the offshore
structure.

As far as | can tell, that's the

first time in this description that you

describe these as our shares held in Boomer's
name. We'll come to that in a minute.

And three, to use the margin loans

to fund the day trading program in US T bills
held in Boomer's name.

B, Presnail and O'Connor were

trading experts and would direct and manage the
T bill trading program and own profits in
Boomer's name financed by the margins loans.
C, the shares and assets invested by

Hans and | would be segregated and separately
tracked in the offshore structure even though
they would be invested in a common trading
program.

D, Hans and | would each receive
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separate financial reporting and accounting on
the performance of assets that we each invested
in the offshore structure.
E, we could remove our shares, T
bills or other assets, from the offshore
structure on request at any time. And in any
event, all assets would be returned to us when
the trading program in the summer of -- ended
in the summer of 2003,
F, on a regular basis, we would
receive separate financial reporting and
accounting on matters concerning the shares, T
bills and other assets that we each held in
Boomer and the offshore structure and on
Boomer's trading profits, losses and its
expenses.
Now, is that a full and accurate
reflection of what you recalled Mr. Prucha
saying in August 1997 at the time you swore
this affidavit?
A. Yes.”

107. There is no reason to doubt, having regard to the terms of the mandate letters Walsh

referred to in his above testimony as read with the earlier Hindle letter and the
subsequent TSA, that Prucha undertook a fiduciary duty to instruct Coombes to act as
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108.

109.

110.

nominee director of Boomer in accordance with terms of Walsh and Taal’s written
mandate. If a nominee director who acts on instructions is a fiduciary, as was
assumed in the El Ajou case, then a non-director or any other person who instructs the
nominee on behalf of the ultimate beneficial owners of the company must equally be
a fiduciary owing a duty of loyalty to the beneficial owners. Since Prucha was clearly
holding himself out as acting on behalf of HBI when he assumed this fiduciary role,
and his apparent authority was never at any material time questioned by HBI,
Prucha’s knowledge of the existence of the fiduciary obligation is attributable to HBI
either on agency principles or applying the directing mind principle.

What is the basis for finding that Prucha had any knowledge of the breach of the
fiduciary obligation he and/or HBI assumed with respect to the scope of permitted
investment activity? Prucha was clearly involved with the Echo Restructuring in the
summer of 1998, and continued to represent HBI after the impugned transactions had
taken place and Boomer’s assets were being dissipated. On May 2, 2001, he wrote to
Peter Dickson in Bermuda signing as a “consultant” to reassure Dickson that his
concerns about HBI’s beneficial ownership were being addressed. But it matters not
whether Prucha personally was involved with the impugned transactions or even left
HBI. Following EIl Ajou-v-Dollar Holdings plc [1994] 2 All ER 685 at 706-707, his
knowledge in relation to the scope of mandate given by Walsh and Taal at the outset
should, on the directing mind or simple agency principles, be imputed to HBI for the
purpose of all related transactions. And in my judgment all of HBI’s dealings (be they
acts or omissions) with the assets of Boomer in breach of the mandate Prucha
promised would be honoured were related to that initial understanding which resulted
in the assets being transferred to Boomer through Allington and Wooden Shoe.

| find that Edwards was a directing mind of HBI for the purposes its financial affairs,
including the financial affairs of the offshore structure established for Walsh and
Taal. It is unclear whether he or any of the other individual Toronto Defendants
assumed a fiduciary duty towards Walsh and Taal. But | am satisfied that Edwards
knew that a fiduciary obligation had been assumed by either Prucha or HBI to Walsh
and Taal and/or Boomer in respect of how the funds would be invested. Paragraph 33
of the Re-Re-Amended Points of Defence provides in material part as follows:

“It is admitted that between about December 1998 and June 2002 Edwards
forwarded certain bank statements and financial information to the
Plaintiffs which had been prepared fraudulently. As pleaded in paragraph
52 below the individual Toronto Defendants conspired to conceal from the
impression that the Plaintiffs’ assets remained safely on deposit in Boomer’s
name at Lehmans.”

What appears to have happened is that, consistent with other evidence of Edwards
instructing Coombes to forward false financial information to HBI’s auditors and the
OFA, Edwards doctored the Lehman’s statements and instructed Coombes to forward
them to Walsh and Taal. It is true that the Court should be cautious in placing reliance
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on any part of a forged document, and that what appears to be evidence that these
documents were sent from Coombes’ fax number in The Bahamas from early 1999
should not be accepted at face value. In my judgment it seems more probable that the
fax transmission details are accurate and that the doctored statements were sent to
Walsh and Taal (or their Canadian advisers) before the Irwin losses occurred. If the
true monthly statements had in fact been forwarded before the Irwin losses occurred,
the two investors would have discovered that Boomer’s assets had been removed the
accounts they were in prior to the Pledge Agreement in early 1999. Walsh and Taal
would not have still believed (as they clearly did as late as 2003) that Boomer’s assets
were intact. Indeed it makes no sense that Edwards would have first sent doctored
statements suggesting the assets were still in the same Lehman’s account after the
losses occurred (in or about 2000 at the earliest) since there would be no reason to
suppose that Walsh and Taal had not been receiving genuine statements in the
ordinary course throughout 1999. 1 reject the notion that Edwards and the others
were only trying to conceal trading losses for a perfectly legitimate investment on
Boomer’s behalf. This interpretation of the evidence does not withstand careful
scrutiny.

111. All of these acts of concealment by Edwards are only explicable on the basis that he
knew that Prucha and/or HBI’s fiduciary obligations to Walsh and Taal and/or
Boomer had been breached, and wished to assist in the dissipation of the proceeds of
the Boomer assets. As a directing mind of HBI in respect of its financial affairs
(including the financial affairs of the entities in the offshore structure, he was the
company), and his knowledge is attributable to HBI.

112. As far as O’Connor and Presnail are concerned, their primary role was to act as
trading advisors on behalf Extant. I make no finding as to whether or not their
knowledge is attributable to HBI for present purposes.

Summary: breach of fiduciary duty/knowing assistance of breach of fiduciary duty
113. For the above reasons, | find that (subject to the important question of their title to sue
which will be dealt with separately below) Walsh and Taal have proved their claims
against the Defendant for breach of fiduciary duty by HBI and/or HBI knowingly

assisting a breach of fiduciary duty owed by Prucha. In addition, this claim may be
relied upon to support their tracing remedy.

Conspiracy claim

Legal elements of claim

114. The only legal and factual disputes raised were essentially two sides of the same coin.
The Defendant contended that both legally and factually, the Plaintiffs’ allegations of
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115.

116.

117.

118.

fraud were misconceived because (2) the alleged fraudsters had no intention to “take
the money and run”, but panicked when they made investment losses and fraudulently
sought to cover these up, and (b) in any event, no fraudulent intent which any relevant
individual might to be shown to have possessed could be attributed to HBI. The
finding that the Extant Loan transactions were not authorised and constituted a breach
of fiduciary duty does not exclude the possibility that Walsh and Taal have not
proved a conspiracy to defraud, either legally or factually.

As a matter of first impression, however, the notion that this tort would not be
constituted by an agreement to use someone else’s property entrusted to one‘s care for
unauthorised purposes merely because it was hoped that the property would be
restored to its true owner appeared to be a dubious proposition. But the Defendant’s
primary position was that the Pledge Agreement was not unauthorised and that if the
relevant individuals reasonably believed it was authorised, they could not properly be
held to be dishonest. This submission was a valid one. In addition, it was contended
that (a) no theft or conversion occurred, and/or (b) that it had not been proved that
company had conspired with any other person.

It was conceded that treating someone else’s property as your own combined with
dealing with such property in an unauthorised manner may constitute the criminal
offence of stealing and /or the tort of conversion. However it was submitted that
neither proof of stealing nor conversion was relevant to the pleaded claim. Whether as
a matter of law and fact HBI may be said to have conspired with others not before the
Court to defraud Walsh and Taal remains to be determined. The Plaintiff relied on the
legal principles set out in ‘Clerk & Lindsell on Torts’ (19th Edition) at pages 1609 —
1630. The tort of conspiracy is defined as “the agreement of two or more to do an
unlawful act, or to do a lawful act by unlawful means”: paragraph 25-116. However,
the action only arises “when damage is caused or threatened by the combination.” It
is also clear that the tort may take two broad forms: (a) unlawful means conspiracy, in
which case an intention to injure the plaintiff must be proved, and (b) conspiracy to
injure, in which case the predominant purpose of the agreement or combination must
be to injure the plaintiff. In the present case, the Plaintiffs have assumed the burden of
proving the existence of a conspiracy coupled with an intention to defraud them.
Whether this must be shown to have been an intention or the predominant intention
depends on whether the Court finds the relevant conspiracy to have been a category
(@) or (b) conspiracy.

I find that the pleaded conspiracy is an unlawful means conspiracy so that a bare
intention to defraud is all that need be proved. The Plaintiffs do not have to prove that
the predominant purpose of the conspiracy was to injure the Plaintiffs’ economic
interests.

It is not immediately obvious what is meant, as a matter of Bermuda law, by a plea
that the Defendant conspired “to defraud” the Plaintiffs. The Plaintiffs’ submissions
focussed on the elements of a conspiracy, the issue of knowledge and assumed that
the requisite knowledge was fraudulent intent. A conspiracy to steal is not alleged as
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the Defendant pointed out. However, “conspiracy to defraud” is a criminal offence
under section 393 of the Criminal Code, as it is under the English common law. The
old term “defraud” is still retained in section 393 of the Criminal Code even though
the modern law of theft has now replaced the older concepts of fraudulent conversion.
These are matters of legal nicety rather than of real substance, because in the context
of a civil case little (if anything) is likely to turn on a distinction between the older
concept of acting “fraudulently” and the modern concept of acting “dishonestly”.
Nevertheless, as a matter of strict analysis, the Plaintiff’s claim appears to be
grounded on the tortious equivalent of the criminal offence of conspiracy to defraud,
which in broad brush terms requires the proof of fraudulent intent or the intention to
defraud, combined with economic damage. | am assisted by the following passage in
the Privy Council ‘s decision in the criminal case of Wai Yu-Tsang-v-R [1992] 1 AC
269 :

“The question whether particular facts reveal a conspiracy to defraud
depends upon what the conspirators have dishonestly agreed to do,
and in particular whether they have agreed to practise a fraud on
somebody. For this purpose it is enough for example that, as in Reg.
v. Allsop and in the present case, the conspirators have dishonestly
agreed to bring about a state of affairs which they realise will or may
deceive the victim into so acting, or failing to act, that he will suffer
economic loss or his economic interests will be put at risk. It is
however important in such a case, as the Court of Appeal stressed in
Reg. v. Allsop , to distinguish a conspirator's intention (or immediate
purpose) dishonestly to bring about such a state of affairs from his
motive (or underlying purpose). The latter may be benign to the extent
that he does not wish the victim or potential victim to suffer harm; but
the mere fact that it is benign will not of itself prevent the agreement
from constituting a conspiracy to defraud.”

119. In the present case, the Plaintiffs case very simply is that the Defendant by its agents
dishonestly placed their assets at risk of loss by covertly investing them in an
unauthorised manner which did in fact result cause the Plaintiffs financial loss. Acting
dishonestly does not, in this context, literally require proof of an intention to
permanently deprive the Plaintiffs of their assets, as a reference to the modern
definition of stealing in section 332 of the Criminal Code and the old definition of
fraudulent conversion in the version of this statutory provision which was probably in
force when the material conduct occurred serves to illustrate®®. The definition of
stealing is not wholly irrelevant because the definition of dishonesty for the purposes
of the offence of theft is at least illustrative (if not determinative) of what amounts to
dishonesty in other contexts. In addition it is the expressly pleaded case that the main
purpose and design of the conspirators was, in old section 332 terms, to “fraudulently
convert” the Plaintiffs” assets “to their own use”.

20 Section 332 was modernised by the Criminal Code Amendment (No.2) Act 2005 with effect from July
27, 2005.
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Thus under the old section 332(2)(c)-(d), “fraudulently” included an intent “to use the
thing as a pledge or security” and “to part with the thing on a condition as to its
return which the person taking or converting it may be unable to perform.”” Under the
modern formulation of the offence of theft under the Bermudian Criminal Code
where the intention to permanently deprive the owner of the stole property is an
essential element of dishonesty, section 336 provides as follows:

“With the intention of permanently depriving the other of it

336.(1) A person appropriating property belonging to another without
meaning the other permanently to lose the thing itself is nevertheless to be
regarded as having the intention of permanently depriving the other of it
if his intention is to treat the thing as his own to dispose of regardless of
the other’s rights; and a borrowing or lending of it may amount to so
treating it if but only if the borrowing or lending is for a period and in
circumstances making it equivalent to an outright taking or disposal.

(2) Without prejudice to the generality of subsection (1) where a person,
having possession or control (lawfully or not) of property belonging to
another, parts with the property under a condition as to its return which
he may not be able to perform, this (if done for purposes of his own and
without the other’s authority) amounts to treating the property as his own
to dispose of regardless of the other’s rights.

It is clear on the face of the pleadings that it is contended that the conspiracy was an
unlawful means conspiracy, even though an allegation of conspiracy to “steal” was
deleted from paragraph 18 when the Points of Claim were amended. Nevertheless, it
is explicitly alleged in paragraph 23 as follows:

“It is averred HBI, Extant, Coombes, the Toronto Defendants and the Other
Companies formed—a—commen—intent conspired from the outset (or
alternatively by, in or around, November 1998) to defraud the First and
Second Plaintiffs and/or the Third Plaintiff of their assets and to breach
their fiduciary duties to the First and Second Plaintiffs and/or the Third
Plaintiff and to conceal the fraud from them for as long as possible. At all
material times, their main design and purpose was to fraudulently convert
the First and Second Plaintiffs’ and/or the Third Plaintiff’s assets to their
own use.”

Accordingly, the Plaintiffs must prove that the Defendant was party to a conspiracy
the object of which at least included the purpose of fraudulently converting the
Plaintiffs assets. As a matter of law, this need not have been the predominant purpose
of the conspiracy if an intention to use unlawful means is proved. The pleaded case
requires the Court to determine as a matter of fact (a) what the conspiracy or
combination was (if any), (b) who the conspirators were and what were there
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respective roles, and (c) whose knowledge can be imputed to the Defendant. | accept
the Plaintiffs’ following submissions to the effect that no formal agreement need be
proved:
“107. Whilst it is common to speak of conspiracy in terms of agreement
between two or more parties, the tort does not in fact require an agreement
in the contractual sense. All that is required is an assent to an arrangement

either expressly or by conduct...

108. Furthermore, the conspirators need not all join in at the same time, nor
need they have exactly the same aim in mind. The question is how far the
defendant was aware of the plan and then "joined in the execution™ of it". See
paragraph 25-120 of Clerk & Lindsell (supra).”

Was there a tortious conspiracy to defraud the Plaintiffs?

123.

124.

There can be little doubt that, subject to the issue of Walsh and Taal’s title to sue and
the position of Boomer (all of which will be dealt with separately below) an
arrangement was made between two or more persons in or about November 1998 to
(a) pledge Boomer’s assets, (b) enable Extant to obtain loans totalling approximately
$20 million on the security of these assets, and (c) to invest the loan proceeds in
Extant’s name (i) with Irwin, and (ii) with Hamilton. | have already found that these
transactions were (a) not authorised by Walsh and Taal, (b) (as is admitted) carried
out without their knowledge, (c) in breach of fiduciary duties owed to Walsh and Taal
by Prucha and/or HBI, and (d) was facilitated by the admitted transmission of
doctored Lehman’s statements to Walsh and Taal which concealed the fact that the
relevant assets had been pledged, before admittedly fraudulent steps were taken to
conceal investment losses and the resultant sale of the pledged assets.

In my view, there is no clear evidence that this arrangement was first conceived when
Walsh and Taal were being encouraged to consider placing their assets into the
offshore structure that HBI was involved in marketing to them. However there is clear
evidence that Prucha and/or the Toronto Defendants in or about November 1998
knew or must have known that (a) Walsh and Taal had not authorised the allegedly
fraudulent dealings with Boomer’s assets, (b) in instructing Coombes to execute the
Pledge Agreement, take out the Extant Loans and invest the loan proceeds in Extant’s
name with affiliated entities, they were (1) treating Boomer’s assets (in which Walsh
and Taal were ultimately beneficially interested) as their own to dispose of regardless
of Boomer’s rights, and/or (2) parting with the assets subject to conditions as to their
return which they might be unable to fulfil, and/or (3) pledging the assets or using
them for security. This is the only reasonable inference to draw from the facts which |
have found to be proved, and this conclusion supports the formation of a combination
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the object of which was to fraudulently convert Boomer’s assets to the use of Extant
and/or the Toronto Defendants.

125. The principal argument raised at trial against the existence of any conspiracy was the
authority issue. If the dealings with Boomer’s assets were authorised by Walsh and
Taal and/or under the TSA, the impugned transactions could not be characterised as
the product of an agreement to fraudulently convert the Plaintiffs’ assets. Once the
authority defence is rejected, there is little credible basis on which the proposition that
these transactions evidence a conspiracy to defraud could be rejected.

Who were the conspirators and what were their respective roles?

126. On the basis that it is admitted that Coombes acted at all material times under
instructions from the Toronto Defendants in executing the Pledge Agreement and the
Extant Loans, it is clear that at least two of the Toronto Defendants must have been
parties to the conspiracy. They conceived and directed the plan, phase one of which
(the raising of cash phase) was implemented through the instrumentality of Coombes,
Boomer and Extant, with Prucha, Edwards and HBI later playing a leading role in
phase 2 (dissipating the assets and concealing the true position from Walsh and Taal).
The Toronto Defendants clearly hoped to generate additional income through
investing the loan proceeds in affiliated entities, particularly Irwin, which itself hoped
to also attract third party investors. The precise nature of their commercial motives
need not be proved.

127. It is less clear that Coombes had full knowledge of the nature of the conspiracy at the
outset, but sufficiently clear that he at least played a supporting role in the fraudulent
concealment phase. This follows logically from the above findings that he knowingly
participated in a breach of Prucha’s and/or HBI’s breach of fiduciary duty to Walsh
and Taal. While Boomer was clearly a passive participant and victim of the
conspiracy, Extant was probably an active participant in that it benefited from the
impugned transactions. But no findings are required as far as Extant’s participation is
concerned. The Plaintiffs need only prove a combination between at least two persons
including HBI, and it is HBI’s participation which is in controversy.

128. It is clear that (subject to the attribution of knowledge issue) HBI played a significant
though subsidiary role in (a) providing banking services which were important in
enabling the Toronto Defendants to dissipate the proceeds of the Extant Loans, and
(b) concealing the fact that Boomer’s assets had been executed upon by LBSA under
the Pledge Agreement.

Whose knowledge can be imputed to HBI?
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129. The same findings recorded in respect of the breach of fiduciary duty claims are
potentially applicable here, subject to the need to take into account (a) the requisite
intent which must be attributed to HBI for the purposes of this particular claim, and
(b) the higher standard of proof required for a fraud claim.

130. The Plaintiffs relied upon the following dicta in Belmont Finance Corporation—v-
Williams Furniture Ltd. (No.2) [1980] 1 All ER 393 at 404,412

“Moreover, Mr. James knew perfectly well what the objects of the
agreement were. He was a director of both Williams and City. Mr.
Harris and Mr. Foley, who also knew the objects of the agreement, were a
director and the secretary respectively of City. Mr. Foley was also the
secretary of Williams. Their knowledge must, in my opinion, be imputed
to the companies of which they were directors and secretary, for an officer
of a company must surely be under a duty, if he is aware that a transaction
into which his company or a wholly owned subsidiary is about to enter is
illegal or tainted with illegality, to inform the board of that company of the
fact. Where an officer is under a duty to make such a disclosure to his
company, his knowledge is imputed to the company (Re David Payne &
Company Limited [1904] 2 Ch. 608, Re Fenwick, Stobart & Co. Ltd.
[1902] 1 Ch. 507)[per Buckley LJ].... Then did City know, or ought to
have known, of the misfeasance or breach of trust? In my judgment, the
answer to that question must plainly be yes, for they are fixed with all the
knowledge that Mr. James had. Now, he had actual knowledge of all the
facts which made the agreement illegal and his belief that the agreement
was a good commercial proposition for Belmont can be no more a defence
to City's liability as constructive trustee than in conspiracy [per Goff LJ].”

131. As far as Coombes is concerned, therefore, the critical question is whether it is clear
that “he had actual knowledge of all the facts which made the agreement illegal” in
his capacity as the directing mind of HBI. The crucial facts were that (a) Walsh and
Taal’s limited authority with respect to the investment of the assets they placed into
the offshore structure had been exceeded by the transactions which resulted in the
Extant Loans, and (b) that the true position in relation to the assets was to be
concealed from them while the proceeds of those assets were used at the direction of
the Toronto Defendants for an unlimited period of time. | have already held that his
knowledge about the Pledge Agreement and related transactions is attributable to HBI
because he was engaged to report on Boomer’s assets to HBI’s auditors and the OFA.
I have also found, applying the ordinary standard of proof with respect to the breach
of fiduciary duty claims, that he knew or must have known that the Extant
investments were unauthorised because (a) the doctored Lehman’s statements were
sent to Walsh and Taal from his office, and (b) he was involved in making false
representations about the relevant assets to HBI’s auditors and the OFA at Edwards’
prompting, while HBI was receiving the proceeds of the Extant loans on behalf of
Extant. However for the purposes of the breach of fiduciary duty claims, there is no
question that constructive knowledge or wilful blindness is sufficient.
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132.

Having regard to the high standard of proof required for allegations of fraud
combined with the requirement based on Mr. Hargun’s own authorities that actual
knowledge of all the facts which made the agreement illegal is required, 1 am not
satisfied that Coombes had actual knowledge that Walsh and Taal (who did not
ordinarily give him their instructions directly) had not authorised the relevant
transactions. 1 am not satisfied that, as a matter of law, constructive knowledge
suffices. For these reasons Coombes’ knowledge which may undoubtedly be
attributed to HBI has not been clearly shown to reach the necessary threshold to
implicate HBI as a participant in the conspiracy to defraud that has been clearly made
out.

The knowledge of Prucha, Edwards and/or the Toronto Defendants

133.

134.

135.

It is clear on the basis of all the evidence before the Court, albeit in a trial in which
the individual Toronto Defendants have not participated, that Prucha “had actual
knowledge of all the facts which made the transaction illegal.” This flows from (a)
my acceptance of the evidence of Walsh and Taal that they gave no verbal
instructions to Prucha to vary the scope of their earlier mandates combined with (b)
the fact that he is the only one of Toronto Defendants positively indicated to have
been routinely involved both in acting for and/or giving instructions to Coombes in
his capacity an officer of HBI and dealing with Walsh and Taal and their
representatives about their offshore investment generally.

It is also clear that Edwards “had actual knowledge of all the facts which made the
transaction illegal.” This finding flows from (a) the admitted fact that Edwards was
involved in sending doctored Lehman’s statements to Walsh and Taal combined with
my finding that this occurred from early 1999 long before any investment losses had
been sustained, (b) my finding that Edwards instructed Coombes to make false
regulatory filings on behalf of HBI with the OFA and false representations to HBI’s
auditors, together with (c) the fact that Edwards is admitted (as one of the Toronto
Defendants) to have instructed Coombes to execute the Pledge Agreement and the
Extant Loan Agreements, and to make the subsequent investments (Re-Re-Amended
Points of Defence, paragraph 25 et seq). There is no reason to doubt that Edwards,
unlike Coombes, clearly more than a mere functionary, would have actually known
that Walsh and Taal had not authorised the impugned transactions.

Is it clear to the requisite standard of proof that Prucha’s and Edwards’ knowledge of
the conspiracy may properly be attributed to HBI in respect of its role in the
conspiracy of acting as Extant’s banker and actively assisting the other conspirators in
concealing the fraud from the victims through maintaining the fiction in HBI’s
accounts that Boomer’s assets were intact while they were being and after they had
been dissipated? In my judgment it is clear because in this respect both Prucha and
Edwards were obviously both acting in all material respects as the agent (Prucha) and
directing minds (Prucha and Edwards) of HBI.
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136. | have regard to the general admission (on the pleadings) that all of the individual
Toronto Defendants gave instructions to Coombes in relation to HBI, and the
contested admissions made in the various liquidator’s reports in which the Toronto
Defendants are referred to as the “guiding minds” of HBI. | am not satisfied,
however, for the purposes of proving allegations of fraud (as opposed to the breach of
fiduciary duty claims), that such admissions form a sufficiently clear basis for proof
of the very particular allegations relied upon by the Plaintiffs in this regard as against
HBI. The role of O’Connor and Presnail was mainly to serve as advisors to Boomer
on behalf of Extant, although it is true that Presnail was involved with the Irwin
investment. But their demonstrated connections with HBI were insufficient to
encourage me to attribute their knowledge to HBI even for the purposes of the lesser
breach of fiduciary duty claim.

Summary: conspiracy to defraud claim

137. For the above reasons, Walsh and Taal (subject to the important title to sue issue
which | deal with separately below) have proved their claim for damages for the tort
of conspiracy to defraud. In addition, this claim may be relied upon to support their
tracing remedy.

Other damages claims: knowing receipt, breach of contract, tort of deceit

138. The Plaintiffs’ pleaded damages claims were limited to damages for fraud and/or
breach of fiduciary duty. In their Opening Submissions, however, for the first time
additional claims were purportedly raised for the Court’s consideration.
Understandably, Mr. Woloniecki vigorously objected to this attempt to expand the
scope of the Plaintiffs’ claims on the eve of the trial to advance un-pleaded causes of
action.

139. For the Court to entertain these additional claims raised by way of argument would be
contrary to all rational notions of judicial case management, and the invitation to
consider these additional claims is accordingly firmly rejected.

Do Walsh and Taal have the standing to sue in respect of Boomer’s assets?

140. Although the Defendant never explicitly admitted that Walsh and Taal had the
standing to advance their claims, it was not apparent on the face of the Defendant’s
pleaded case that the assertion would be made at trial that their claims should be
dismissed irrespective of the merits on the grounds that title to the assets in question
was vested in Boomer and that they accordingly lacked any standing to assert their
claims. This potentially dispositive point was first raised in the Defendant’s Skeleton
Argument which was served shortly before the trial, over three years after Walsh and
Taal first asserted their proprietary claims against HBI and almost two years after the
Points of Claim were initially served.
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141. The standing point must in my judgment be considered, despite the fact that there is
no justification for such an important point not being explicitly pleaded by way of
defence, because the Plaintiff’s pleaded case on standing is itself fundamentally
flawed. The individual Plaintiffs contended from the outset that they retained
beneficial ownership of the assets they placed into the offshore structure. The
evidence suggests that it was initially envisaged that Walsh and Taal would retain
ownership of their Microsoft Shares, and merely lend them to the offshore entities.
Based on Mr. Walsh’s oral evidence, | am satisfied that he genuinely believed that
this was the case. However, | am also satisfied that he had, at all material times, only
a limited appreciation of the legal niceties of the offshore structure as it evolved from
concept design to implementation, and simply left the details to his tax adviser lawyer
and accountant. And the Plaintiffs must be permitted to raise by way of argument an
answer to an important point of law which was not explicitly taken against them on
the pleadings.

142. 1 am bound to accept the Defendant’s submission that the assets in question at all
material times belonged to Boomer and not Walsh and Taal. I also accept the
Defendant’s submission that Walsh and Taal cannot claim that title to the assets
reverted to them on the grounds that they are entitled to rescind the arrangements
under which the assets were transferred to Boomer on the grounds of fraudulent
misrepresentation. | have rejected on the evidence the claim that the entire
arrangements were vitiated by fraud at the outset. However | do consider the
Plaintiffs” alternative argument that title to Boomer’s assets was re-vested in them on
the basis of rescission by agreement to have greater merit.

143. This argument was supported by reference to Notices of Rescission dated February
10, 2003 issued by Walsh and Taal on February 14, 2003 to the Bahamian
management company which apparently provided corporate administration services
to Allington, Wooden Shoe and Boomer? These instruments gave notice of
rescission by Walsh and Taal in their personal capacity and through their beneficial
ownership of Allington and Wooden Shoe respectively “of all agreements to which
we are a party with the Trading Company”. They were expressed to be without
prejudice to any common law or equitable claims, inter alia, in their personal
capacity, in respect of losses flowing from breaches of the TSA by Boomer and
Extant. Their Canadian lawyers also gave notice of termination of the Echo Ventures
Partners LLP on the same date. There is no suggestion that Boomer (which they
ultimately controlled in any event) did not agree to accept that the arrangements under
which it was to invest assets on behalf of Allington and Wooden Shoe had been
brought to an end. The Notices do not, however, purport to rescind all agreements
entered into between Walsh and Taal with Allington and Wooden Shoe respectively,
leaving it unclear whether title to any assets they each transferred to these companies
has re-vested in them personally.

144. In my judgment an agreement to rescind any such agreements so as to permit Walsh
and Taal to sue personally for all losses, whether equitable or sounding in damages,

2L A2-TAB 56.
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145.

146.

147.

arising from the breaches of the TSA by Extant may properly implied in all the
circumstances of the present case. It is clear that Walsh and Taal several years ago
decided to abandon the offshore entities altogether and to seek relief in their personal
capacity. To suggest that the right to sue is still vested in Allington and Wooden Shoe
because no formal rescission agreement has been produced by Walsh and Taal in
respect of companies wholly owned by them would be legal technicality of the
highest order. This point was not, in any event, expressly taken by the Defendant’s
counsel. Moreover, it is artificial to view the rescission agreements as operating to re-
vest title to the Boomer assets in Allington and Wooden Shoe as the global
investment concept which was implemented in the summer of 1997 never anticipated
the latter two corporate entities as being more than a conduit through which Walsh
and Taal’s assets would be passed to Boomer. Once the investment project as a whole
was rescinded, the rationale for Allington and Wooden Shoe’s continued existence
melts away.

But if such technicalities were an objection to Walsh and Taal obtaining relief in
respect of fraud, I would in the alternative be willing to pierce the corporate veil. This
would not in substance be on the grounds that the corporate structure the Defendant
encouraged Walsh and Taal to create under the nominal control of the Defendant’s
principal officer had been used as a facade to conceal the fraud which has been
proved to have occurred. It is entirely understandable that the Plaintiffs should decide
not use these corporate vehicles to assert their present claims, and did not consider it
necessary (with no positive standing issue being pleaded against them) to formalise a
legal basis for their decision to sue in their personal capacity. In these circumstances
the Court should look at the realities of the position, namely that the individual
Plaintiffs personally are the true victims and claimants, and should not be denied
relief on artificial grounds. This would not be for the purposes of fixing the persons
behind the companies with liability as is often the case in veil-piercing, but primarily
to prevent a Defendant which has been found to have been a party to a fraudulent
conspiracy from escaping liability by reliance on the corporate structure in
circumstances where it has belatedly raised an un-pleaded and wholly technical
standing point on the eve of the trial.

I reject Mr. Woloniecki’s submission that the ability of the court to lift the corporate

veil is restricted to rigid categories, such as cases where a corporate structure was
from the outset established for fraudulent purposes. Mr. Hargun referred the Court to
Re H (restraint order: realisable property) [1996] 2 BCLC 500. This criminal case
provides some support for the view that the courts may legitimately resort to veil-
lifting on pragmatic case-management grounds. Rose LJ observed (at 511h-i):

“The more complex commercial activities become, the more vital it is for
prosecuting authorities to be selective in whom and what they charge, so
that issues can be presented in as clear and short a form as possible.”

This was arguably the substantive rationale for lifting the veil in Re H although an
attempt was made to justify doing so on traditional “facade” grounds. This rationale
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Is not dissimilar to the principles underlying modern commercial dispute resolution.
The English ‘Commercial Court Guide’ provides for both brevity and clarity in
pleading, followed by a list of issues (both legal and factual) important to the case to
be prepared by the parties after pleadings have closed. According to the introduction
to the Guide, in commercial litigation “the interests of efficiency and justice are
paramount” % These dual objectives would in my judgment be defeated in the
present case if Walsh and Taal’s claims were to be refused on the grounds of a
standing point which was never positively pleaded and was only raised in a skeleton
argument on the eve of the trial. Of course, standing points may affect the substantive
justice of the outcome of a case. But in the present case Walsh and Taal at all material
times both owned and controlled Allington and Wooden Shoe, respectively, and had
it within their power to either (a) rescind any transfers of property which may have
occurred, or (b) assign the benefit of any relevant claims such entities possessed
against HBI to themselves had the need to do so been formally raised. In the peculiar
circumstances of the present case, it seems to me that that common sense requires that
any legal technicalities surrounding title to sue should be ignored.

148. The position of Allington and Wooden Shoe was not, of course, the subject of
argument. Leave to add Boomer was granted at the beginning of the trial, so that the
Plaintiffs invited the Court to consider Boomer’s case in the alternative if Walsh and
Taal’s claims failed on standing grounds. | must proceed to consider the case of
Boomer in case | am held to be wrong in concluding that Walsh and Taal are entitled
to maintain their claims herein.

149. In my judgment Boomer’s position would not be materially different to that of Walsh
and Taal as it was a corporate extension of them on the offshore plane. Prucha on
behalf of HBI agreed to both establish and nominally manage Boomer within the
parameters of the mandate conferred by Walsh and Taal and the TSA. Prucha (and
any other of the Toronto Defendants who instructed Coombes as a director of
Boomer) assumed a fiduciary obligation towards Boomer (as well as Walsh and Taal)
to manage Boomer in the interests of its beneficial owners (Allington and Wooden
Shoe). HBI breached this fiduciary duty by both assisting in the dissipation of the
Extant Loans and in concealing the true position about Boomer’s assets from its own
Auditors and the OFA. This was motivated by a desire to conceal the true position
from the ultimate beneficial owners of Boomer. Alternatively, HBI knowingly
assisted Prucha (and any other of the Toronto Defendants, notably Edwards) to breach
the corresponding fiduciary duty they owed to Boomer.

150. As far as the conspiracy to defraud claim is concerned, HBI would be liable to
Boomer on substantially the same basis as it would be to Walsh and Taal. The scope
of the conspiracy, the conspirators and their respective roles and the attribution of
knowledge would, in my judgment be the same; save that Boomer would be the
primary victim, instead of Walsh and Taal. Walsh and Taal’s case has always been
based on the proposition that Boomer legally owned the relevant assets in any event.

22 7" Edition, 2006, page ii.
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151.

So Boomer would be entitled to the same tracing remedies and damages as would
Walsh and Taal. For the reasons submitted by the Plaintiffs in their Closing
Submissions, no limitation defence properly arises in respect of Boomer’s claim.

Should the Court of its own motion decline relief because the Plaintiffs’ claims are
tainted by illegality?

152.

153.

154.

The Defendant raised the un-pleaded argument that the Court should of its own
motion decline to grant relief on the grounds that, in light of the Plaintiffs’ case that
they retained beneficial ownership in Boomer’s assets and/or were entitled to receive
capital returns without reporting them, this was an obvious violation of Canadian
revenue laws and the entire offshore structure was a fraud on the Canadian revenue.

I accept the Defendant’s argument that the Court does possess a residual jurisdiction
to decline to grant relief on illegality grounds, even in the absence of (a) a plea of
illegality by the Defendant, and (b) expert evidence as to foreign law. However | also
accept the Plaintiffs’ submission that it would be grossly unfair for them to have to
meet, at trial, an illegality argument which they have not had a reasonable opportunity
to meet and which has not been very clearly pleaded. And to the extent that the
illegality argument is grounded in foreign laws which have no local equivalent, it
would be highly unusual to conclude that a breach of foreign law has occurred in the
absence of expert evidence.

It the present case it does seem fairly obvious that it would probably be a fraud on the
Canadian revenue for an offshore structure to be created which purported that
offshore entities (notably Boomer) owned assets held in Boomer’s name when the
true position was that those assets were beneficially owned by Walsh and Taal.
However, in my judgment this is not what appears to have occurred at all. Equally, it
does seem fairly obvious that Walsh and Taal would have to report to the Canadian
revenue any income which was remitted to them from offshore. They admit that they
did not report such income and have now made certain disclosures to the Canadian
revenue authorities based on the fact that they have since received advice that the
arrangements made by their original advisors may well have offended applicable
rules. But it is far from clear, based on the oral evidence of Walsh and his answer to
questioning on this issue from the Court that Walsh and Taal either (a) knew that they
were breaking the law at the time, or (b) knew of facts which constituted an illegality.
| believe Walsh when he said as follows:

“THE WITNESS: Well, the way he
worded it to me was it what was a
repatriation of capital, that | could

either loan, take loans from -- from the
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offshore program. I believe he said it

was from Boomer. That | could either take
a loan or I could repatriate capital, and

he indicated that he and Mr. Hutchings
would do the necessary paperwork to ensure
| was compliant.

And I simply, my Lord, I haven't

done my tax returns in 20 years. |
depended on Bill and Mr. Hindle to ensure
that they were both being paid, | believe,

to ensure that this was properly managed.”

155. In other words, it is not even obvious that Walsh knew that he was receiving what
constituted “income” (which likely had to be reported) as opposed to a loan (which,
perhaps, did not). So this is very far removed from the sort of case where the Court
could properly of its own motion make a finding of illegality. In my judgment when
someone that has been invited to invest their assets in an offshore structure which has
been used to defraud them, by a course of conduct which touches Bermuda, the
Bahamas and Saint Vincent and the Grenadines, there is a strong public policy
interest for the courts in all offshore financial centres concerned to grant the victims
of a proven fraud substantive relief. Legitimate tax avoidance structures are a
significant feature of international business activities which form the mainstay of
Bermuda’s economy. This Court should be slow to leap to a view which could result
in the perception that legitimate international business clients cannot gain judicial
protection if they are defrauded when they have decided to invest offshore. This does
not mean that the Court will be unsympathetic to formal pleas of illegality based on
alleged infringement of foreign revenue laws. Nor does it mean that offshore courts
should not, when required to do so, enforce any relevant legislation designed to assist
overseas criminal or regulatory investigations into suspected tax fraud. But very
rarely will an illegality which is not raised by way of formal defence be so obvious as
to justify this Court of its own motion refusing an otherwise deserving plaintiff
substantive relief.

The Plaintiffs’ tracing remedy
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156.

157.

158.

159.

It is accepted based on Mr. Harloff’s expert evidence that the individual Plaintiffs are
entitled to a maximum of $3,520,392 (Walsh) + $437,687 (Taal) = $3,958,079.
Because this excludes Barnaby’s interest, Boomer’s claim would be larger at
$4,359,080. However there is a dispute as to whether two items should be deducted,
one $835,000 amount and one $100,000 amount.

Mr. Harloff under cross-examination accepted that of the $5 million Second Extant
Loan, $3,665,000 was lent to Hamilton as a subordinated loan. It was essentially put
to him that the $835,000 which went out of Extant’s account to Hamilton was counted
twice because when a $850,000 capital repayment was made by Hamilton on
November 27, 2003, it was clear that $835,000 of the same money had been paid out
to an affiliate of Hamilton (Hamilton Properties) on December 1, 2003. Mr. Harloff
denied that the later debits should be deducted on the grounds that the balance in the
HBI account was sufficient to pay out the $835,000 and still leave a balance of in
excess of $lmillion. He explained that applying the principle in Re Hallet’s
Estate(1879) 13 Ch.D. 696, the $835,000 debit was presumed to be HBI’S money
notwithstanding the fact that it was clearly linked to the $850,000 previously
received. The Defendant did not call Mr. Pomeroy to orally proffer a different
opinion. In the Third Pomeroy Affidavit, a calculation showing the traceable total the
Defendant’s expert contended for after deducting $835,000 is set out without a
positive case for the deduction being made.

There was no dispute (the Plaintiffs’ contention that all monies in the accounts were
held on constructive trust apart) that the Re Hallett’s Estate principle applied as the
usual rule. The essence of this principle is that when trust monies are mixed with a
trustee’s own monies, any payments out should be presumed to be out of the trustee’s
founds rather than the trust monies. It was argued by the Defendant that this rule is
displaced where it may be shown that the money paid out is in fact the equitable
claimant’s money. The application of the usual rule on the facts of the present case is
unjust. | reject this submission. It is right that the Court has, to some extent at least,
the discretion to apply the tracing rules most likely to do justice in the circumstances
of each case. The position the Defendant contended for might well apply in the case
of an ordinary banker. But the facts of the present case are completely different.

In the present case HBI has been held to have received the monies in circumstances

where it was acting in furtherance of a conspiracy to defraud, as well as either in
breach of or knowingly assisting the breach of a fiduciary duty. It can be hardly be
just for HBI in these circumstances to be rewarded for disposing of the Plaintiffs’
money. The Re Hallett’s Estate rule is in fact designed to prevent this very result. As
Jessel MR observed in that case (at page 730): “No human being ever gave credit to a
man on the theory that he would misappropriate trust money, and thereby increase
his assets.” In the case of money paid into an account, these rules have been
developed because it is often impossible to identify, in specie, what represents the
claimant’s traceable property. It is doubtful whether Hamilton Properties were bona
fide purchasers for value without notice, but even if they were, this would in the
present context be irrelevant to a claim against HBI.

75



160.

161.

162.

163.

In paragraph 29 of the Defendant’s Closing Submissions, the following additional
argument is advanced in response to paragraph 7.4 Harloff’s Expert Report in which
he opines (without contradiction by Mr. Pomeroy) that the $100,000 payable to the
SVG Financial Authority represents the traceable proceeds of the Plaintiffs’ assets:

“The claim for the $100,000 deposit has not been pleaded and is plainly
rubbish as a matter of SVG law. The money which an offshore bank is
required to pay as a deposit to the ISA is the property of the SVG
Government once the bank goes into liquidation to be made available to
pay the costs of the liquidation See: Affidavit of Mr. Bollers dated 12
February 2008, which has not been challenged by the Plaintiffs.”

The details of the Plaintiffs’ tracing claim in terms of numbers did not require
pleading and were the subject of expert evidence. Mr. Harloff was not cross-
examined on this issue on the grounds that it was a matter for legal argument. Mr.
Hargun agreed that | could refer to the expert evidence filed without leave as to the
status of the deposit under St. Vincent and Grenadines law. It is obvious that the
Plaintiffs would not be able to recover the deposit in a claim against the regulatory
body. But they are not asserting a claim against that body. They are claiming against
HBI and invoking the presumption that when the $100,000 deposit was paid after
traceable monies were paid into HBI’s account, there were sufficient monies in the
account (excluding trust monies) out of which HBI should be deemed to have made
the relevant payment. The $100,000 payment should therefore be treated as having
been paid out of the Defendant’s own funds.

For these reasons, | find that the Plaintiffs’ proprietary claim has been made out in the
amount of US$ 3,520,392 (Walsh) + $437,687 (Taal) = $3,958,079 (my primary
finding) or $4,359,080 (if my primary finding is held to be wrong and my alternative
findings in favour of Boomer are upheld). It remains to consider the question of
interest. | reject the submission that justice requires, in the circumstances of the
present case, that a more generous approach to tracing should be adopted than the
lowest intermediate balance (“LIB”) principle. | accept that the LIB principle is very
arguably not an inflexible tracing rule, as Mr. Hargun contended, but see no need to
consider any alternative approaches in the present case.

Mr. Harloff’s interest calculations were not challenged. He calculated that interest to
from September 14, 2000 (the lowest intermediate balance date) until January 18,
2008 at the rate of 7% (the statutory rate) was payable as follows: (a) simple interest:
Walsh $1,216,560 + Taal $163,818 = $1,380,378; (b) compound interest: Walsh
$1,469,456 +Taal $197,871= $1,667,327. As a result of his evidence, these figures
were marginally reduced as set out in schedule C to the Plaintiffs’ Closing
Submissions. Mr Woloniecki, however, submitted that the most appropriate rate was
that rate which was payable on the funds from the date that they were frozen. That
argument has some merit to it, although it overlooks the fact that the monies should
not have been stuck in that account at all. It is however true that the Plaintiffs assets
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were to be invested conservatively, and that their main concern was preserving their
capital for estate planning purposes. Also, because of the competing claims and the
subsequent liquidation of HBI, this was not a straightforward case where the
Plaintiffs” claims could be settled on ordinary commercial terms.

164. 1 am unable to assess the justice, however, of applying the rate the Defendant’s
counsel contended for to the period before the traced funds were frozen at BCB (a
period of some four years). It seems to me to be most just, to avoid further potential
complications, to award simple interest at the statutory rate as calculated by Mr.
Harloff for the period September 14, 2000 until January 18, 2008 (instead of
compound interest which I might otherwise have been minded to award) in the
amount of US$ 1,215,550.33 (Walsh) + US$163,681.81 (Taal) = US$1,379,232.14.
Thereafter, the Plaintiffs are entitled to simple interest at the same rate until payment.

165. The same approach would apply to a judgment made in favour of Boomer in relation
to the total traceable amounts; (a) judgment for US$4,359,080, and (b) simple interest
at 7% from September 14, 2000 to January 18, 2008 in the amount of US$1,630,167,
and thereafter at the same rate until payment.

Damages claims

166. The damages claimed for conspiracy to defraud and breach of fiduciary duty are both
sought on the same basis. There was no dispute at trial on the numbers claimed, it
being agreed that the gross figures set out at page 3 of Appendix C to the Plaintiffs’
Closing submissions (and pages 112-113 of their Opening Submissions) would be
subject to reduction to give credit for any amount received in respect of the
proprietary claims. The gross amounts that | award (subject the caveat which follows)
are as follows: (a) Walsh: US$19, 252,003.09; (b) Taal: US$ 953,792.83;
alternatively (c) Boomer: US$25,437,908.96. These amounts consist of gross
principal amounts (less sums received independently of these proceedings) together
with simple interest at the rate of 7% from November 27, 1998 until October 6, 2005
(the Bermuda Liquidation date). In my judgment interest should stop running as at
April 21, 2005, the liquidation date in the principal liquidation proceedings where the
relevant claims have been filed. This Court should, for these purposes, exercise its
common law discretionary power to recognise the effects of the SVG winding-up
order.

167. Subject to the same deduction so that interest runs only to April 21, 2005, and credit
being given for any payment received in respect of its proprietary claim, Boomer
would in the alternative be awarded the gross sum of US$25, 437,908.96.

Summary

168. The First-Second Plaintiffs’ proprietary claims succeed as do their claims for
common law damages for breach of fiduciary duty and/or knowingly assisting a
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169.

170.

breach of fiduciary duty and their claims for conspiracy to defraud. The prior claims
succeed on the basis that equity attached to the proceeds of their assets which were
misapplied fraudulently or in breach of fiduciary duty. They are entitled to recover
by way of equitable tracing US$3,520,392 (Walsh) + $437,687 (Taal) = $3,958,079,
together with simple interest at the statutory rate from September 14, 2000 (the LIB
date) until January 18, 2008 in the computed amount of US$ 1,215,550.33 (Walsh) +
US$163,681.81 (Taal) = US$1,379,232.14. Thereafter, the Plaintiffs are entitled to
simple interest at the same rate until payment. By way of damages, and giving credit
for the monies received through tracing, they are entitled to receive the gross sum of
US$19, 252,003.09 (Walsh) and US$ 953,792.83 (Taal), in each case less such
amount as is required to reflect the fact that simple interest is only awarded (at the
rate of 7%) until April 21, 2005 (the SVG liquidation date), and not the later October
6, 2005 date of the commencement of the ancillary proceedings in this Court.

If my primary finding that the individual Plaintiffs have standing to maintain the
relevant claims is held to be wrong, the corresponding claims of the Third Plaintiff
would succeed. The Third Plaintiff’s proprietary award would be US$4,359,080, and
simple interest at 7% from September 14, 2000 to January 18, 2008 in the amount of
US$1,630,167 and thereafter at the same rate until payment. Subject to the same
credits and interest reduction as referred to above, damages would be awarded in the
amount of US$25, 437,908.96.

I will hear counsel as to costs.

Dated this 31* day of March, 2008

KAWALEY J.
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